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there are 

4 NATIONAL TITLE DIVISION OFFICES 
39 BRANCH OFFICES 

254 AGENCY OFFICES and 

13,500 APPROVED ATTORNEYS 


offering unsurpassed 

Lawyers Title service and 
protection to the ever- 
growing numbers of investors 


* Well - ALMOST everywhere ! pocginaner Poemgel nae 


estate securities who know— 


There is no better title insurance 
than a policy issued by 


lawyers Title 


Insurance (Orporation 
Home Office ~ Richmond , Virginia 
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THIS YEAR 





THE BELL SYSTEM IS PUTTING MORE THAN 


TWO BILLION DOLLARS IN NEW FACILITIES 


We are doing this because we are 
confident that growing America will 
need, buy, and use more telephone 
service tomorrow than today. 


We are doing it to improve our serv- 
ice further and make the telephone 
even more convenient. This we are 
sure will stimulate more use. 


These 1958 expenditures are higher 
than the average in the post-war years— 
and close to the highest in any year. 


A stimulus to the economy 
of the whole country 


Our goal, as I have said, is to serve 
you better than ever. In addition, the 
way this money flows out to other busi- 
nesses stimulates the economy of the 
whole country. 
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Wherever there are new telephone 
buildings going up, or jobs of mainte- 
nance, there is work for local builders, 
carpenters, plumbers, electricians, 
painters and many others. 


Our spending means business too for 
thousands of other companies and 
workers in those companies. Last year 
the Bell System through Western Elec- 
tric, its manufacturing and purchasing 
unit, bought from 33,000 firms through- 
out the country. Nearly nine out of ten 
of these are small businesses, each with 
fewer than 500 employees. This year 
again we expect to buy about a billion 
dollars worth of goods and services 
from other industries. 


To go ahead with our 1958 construc- 
tion, we in the Bell System have raised 
nearly a billion dollars of new capital 
in the last six months. Obviously, in- 


Sapp — 


FREDERICK R. KAPPEL, PRESIDENT 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


vestors will continue to entrust their 
savings to us only if they can expect 
reasonable earnings on the money they 
risk. 


Good service at reasonable profit 
keeps the road to progress open 


So telephone progress—and the ad- 
vantage to all that comes from our 
pushing ahead—begins with our faith 
that Americans want good and improv- 
ing service at prices which allow a fair 
profit. 


This is the way of life which in our 
country has stimulated invention, 
nourished enterprise, created jobs, 
raised living standards, and built our 
national strength. As long as we live 
by this principle, the future of the tele- 
phone is almost limitless in new 
possibilities for service to you. 
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Charles S. Rhyne 


“Law Day—U.S.A.” 


opportunity to check on the strengths 


provided an 


and weaknesses of our system of gov- 
ernment under law. While many strong 
points exist, one spotlight centered 
upon the administration of justice in 
state courts as a major weakness. 
There 1958 justice is dispensed largely 
through procedures, processes, meth- 
ods and machinery adopted in and 
adapted to bygone days, rather than 
for the complex society of our modern 
world. An apt comparison is a Model 
“T” Ford seeking to keep up with 1958 
automobiles on a super-highway. While 
the Model “T” Ford gets there even- 
tually, it is a laborious and painful 
process as compared to the smooth 
performance of the most recent models. 
The same analysis applies to out- 
moded state judicial machinery, and 
the public holds the Bench and Bar 
responsible both for the ancient ma- 
chinery and its performance. 


The purpose of the first Committee 
created by the American Bar Associa- 
tion was to study and promote im- 
provement in the administration of 
justice in the courts. Since that time 
Association Committees and Sections 
have performed tremendous and no- 
table services in this field. Emphasis 
has centered too much, however, upon 
the federal courts and the process of 
rather than on_ state 


justice there 


courts. 


It was the American Bar Association 


which successfully sponsored creation 
of the United States Circuit Courts of 
Appeals in 1893 to relieve an over- 


burdened docket in the United States 
Supreme Court. It was the Association 
which led the way to adoption of the 
Federal Rules of Civil and Criminal 
defeated the 
“pack” the Supreme Court and pushed 


Procedure, attempt to 
through the most recent pay increase 
for the federal judiciary. The Associ- 
ation’s current program includes bills 
of the 
judicial conference and also an omni- 


to strengthen the machinery 


bus bill designed to help end the case 
backlog in federal courts by creating 
forty-two badly needed judgeships. 

In the field of state court improve- 
ment, the famous Parker Committee, 
headed by the late Judge John J. 
Parker, in 1938 collected the facts and 
concluded that drastic modernization 
reforms were needed. A method of test- 
ing the capacity and adequacy of each 
was devised. An 


state court 


American Bar Association plan for 


system 


modernizing court processes and ma- 
chinery and improving the method of 
selection and tenure of state court 
judges was formulated and promul- 
gated. Missouri led the way by adopt- 
ing the proposed reforms, and New 
Jersey went even further under the 
dynamic drive of the late Chief Justice 
Arthur T. Vanderbilt. But by and large 
politics and lackadaisical bar leader- 
ship—including outright opposition in 
some regrettable instances—has led to 
little 


Program and tremendous initial effort 


progress. Despite the Parker 
to secure its adoption, state court 
machinery and processes are today 

twenty years later—woefully antiquated 


in most states. 









True it is that in Illinois, New York, 


North Carolina and elsewhere move- 
ments are afoot at the present time to 
modernize state court systems. Illinois 
voters will pass upon a modernization 
plan in November. In New York the 
able Tweed Commission produced an 
outstanding plan, but cumulative politi- 
cal, judicial and even some lawyer 
opposition has bogged down, watered 
down and perhaps killed outright the 
North Caro- 


lina’s plan is not yet fully formulated, 


reform movement there. 


but an able group is at work and 
excellent results can be anticipated. 
Through the impetus of the Ameri- 


Bar Trafhe Court 


Program great achievements have been 


can Association’s 
accomplished on a nation-wide basis 
in that area of judicial administration. 
But again we have barely scratched 
the surface. 

This is the picture facing the legal 
profession as it attempts to answer the 
growing volume of criticism directed 
at delay in disposition of cases, in- 
creasing costs and other failures due 
to non-utilization of modern ideas, 
machinery and know-how to improve 
judicial administration in state courts. 
To rebuild respect and esteem for our 
court system we must make that system 
worthy of respect. And recapturing 
respect in 1958 for a system adopted 
in and adapted to “horse and buggy” 
days is impractical and well-nigh im- 
possible. Modernization is essential 
and long overdue. 

There are, of course, states other 
than New Jersey and Missouri where 

(Continued on page 533) 
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® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





To Record a Debt 
to a True Friend 
This letter is to record our debt to 
Edward J. Nofer who was not a lawyer, 
but was one of the best friends the 
American Bar Association ever had. 
When the American Bar Foundation 
published Lawyers in the United States 
the Foreword stated: 


But for the preliminary work of 
Martindale-Hubbell, Inc., its officers 
and staff, this publication would not 
have been possible. The basic data 
have been taken from ‘three statistical 
reports (1949, 1952, and 1955) pre- 
pared ...at a total cost to Martindale- 
Hubbell of over $36,000. 


Mr. Nofer was President of Martin- 
dale-Hubbell and personally super- 
vised all this work. In the Law Direc- 
tory he put a triangle against the name 
of every lawyer who was a member of 
the American Bar Association. Year 
after year he reprinted the Canons o/ 
Professional Ethics for free distribution 
by the American Law Student Associa- 
tion. 

Most recently, Martindale-Hubbell 
has undertaken to collect the discipli- 
nary figures year by year and to file 
them with our Membership Committee. 

Here is a true story that has a 
special appeal to me. It concerns two 
of nature’s noblemen—one was George 
Maurice Morris and the other Edward 
a: Nofer. 

In 1954, when the campaign to raise 
funds to build the American Bar Center 
was nearing its end, our Annual Meet- 
ing was held in Chicago. Mr. Nofer 
called on me in The Blackstone Hotel 
and said Martindale-Hubbell would 
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like to give the Lawyers’ Room in the 
Center and asked how much should he 
offer to give. When I suggested $10,000, 
he said he was prepared to give 
$15,000. I told him to go over to The 
Hilton Hotel and give his pledge to 
George Morris. 

When he talked to George (diffident- 
ly and modestly, as always), George 
said to him, “Ed, you are sent to me 
from Heaven. We need $29,000 to go 
over the top and you will give it!” 
When Ed returned to my room he said, 
“What else could I do?” 

In the language of 79 A.B.A. Rep. 
116, George told the cheering House 
of Delegates: 


We are up, we are over, we are in. 
The final $29,000 was contributed by 
Martindale-Hubbell at the opening of 
the meeting. 


Both men had serious heart condi- 
tions but persevered in their work. Mr. 
Morris died shortly after receiving the 
American Bar Association Medal, on 
August 21, 1954. 

Mr. Nofer died on March 5, 1958. 

He has been succeeded as President 
of Martindale-Hubbell by John N. 
Regan, of the New York Bar, a member 
of our Association, who has for many 
years been the Company’s General 
Counsel. 

REGINALD HEBER SMITH 


Boston, Massachusetts 


To Correct a 
Misstatement of Fact 

This morning I received a copy of 
a letter dated May 7, 1958, from 
Charles H. Burton, Chairman of the 
Special Committee on the Courts of 

















































Special Jurisdiction of the American 
Bar Association, indicating that an 
article in the May, 1958, issue of the 
JouRNAL beginning on page 450 en- 
titled “A Long Quest: The Search for 
Administrative Justice” by myself in- 
correctly states at page 452 of the 


article— 


The American Bar Association through 
its Special Committee on Legal Services 
and Procedure has also introduced in 
the 85th Congress a bill S. 2292 for 
the establishment of specialized ad- 
ministrative courts... 


in that the bill in question was in- 
troduced by Senator H. Alexander 
Smith and not through the Special 
Committee on Legal Services and 
Procedure. 

Although the galley proof of the 
article as originally printed correctly 
stated the position of the Committee 
and the status of its intended intro- 
duction of other legislation relative to 
specialized courts, in making a change 
on the galley proof to refer to Senate 
Bill S. 2292, the substitution of “Sen- 
ator H. Alexander Smith of New 
Jersey” for “The American Bar Asso- 
ciation through its Special Committee 
on Legal Services and Procedure” was 
inadvertently omitted by me. The 
phraseology in the sentence in question 


should have been as follows: 


Senator H. Alexander Smith of New 
Jersey has also introduced in the 85th 
Congress a bill S. 2292 for the estab- 
lishment of specialized administrative 
courts, 


I regret that the haste in returning 
the galley proof resulted in the omis- 
sion of this substitution. | am hopeful 
that this letter correctly stating the 
sentence in question will be published 
in the next issue of the AMERICAN Bar 
AssoclATION JOURNAL, as set forth 
herein in order to avoid any misunder- 
standing with regard to the proposal 
of the Committee and my own in- 
tention. 

Epear A. BuTTLE 
New York, New York 


Members of the Court 

Are Its Greatest Critics 
With not a little amusement I have 
read various articles and letters in our 
(Continued on page 504) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the Bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administratien; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 


are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
Journa. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $3.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $6.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. 
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HEADQUARTERS OFFICE: 
1155 EAST 60th STREET, CHICAGO 37, ILLINOIS. 
Telephone: HYde Park 3-0533 
WASHINGTON OFFICE: 
1025 CONNECTICUT AVENUE, N. W., WASHINGTON 6, D. C. 
Telephone: MEtropolitan 8-6124 


American 
Bar Association 


Officers and Board of Governors 1957-58 


President CHARLES S. RHYNE, 839 17th Street, N. W., Washington 6, D. C. 

Chairman, House of Delegates JAMES L. SHEPHERD, JR., Esperson Building, Houston, Texas 

Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 

Treasurer HAROLD H. BREDELL, 920 Circle Tower, Indianapolis 4, Indiana 

Executive Director JOSEPH D. STECHER, 1155 East 60th Street, Chicago 37, Illinois 

Assistant Secretary RICHARD H. BOWERMAN, 205 Church Street, Box 1936, New Haven 9, Connecticut 


The President, 
The Chairman of the House of Delegates, 


0 The Secretary, 
E : 
— The Treasurer, 
Davi F. Maxwe tt, Last Retiring President, Packard Building, Philadelphia 2, Pennsylvania 
Tarran Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 
First Circuit Wittovucusy A. Cosy, 18 School Street, Con- Sixth Circuit Guenn M. Courter, Ford Building, Detroit 26, 
cord, New Hampshire ‘ Michigan 
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Vincent P. McDevitt, 1000 Chestnut Street, 
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Ninth Circuit Joun SHaw Fierp, 15 West Second Street, Box 
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Federal Estate and 
en Gift Tax Reports 


Methods e For all concerned with estate planning and conservation, drafting of 
wills, preparation of returns, and related responsibilities under estate 
and gift tax laws of the federal government—here is welcome help. 


Ideas, 


© Weekly issues of CCH’s FEDERAL ESTATE AND GIFT TAX RE- 


On PORTS bring subscribers full facts and details on all pertinent changes 

in the Code, regulations, court and Tax Court decisions, rulings, and all 

Estates, related releases. Each issue of the REPORTS explains the new devel- 

6, opments reported, and a companion Report Letter highlights everything 
e, for instant scanning. 


> 
* 


A special feature of the REPORTS is “Estate Planning”, showing how 
Dx transfers can be arranged to result in substantial tax savings. CCH Ex- 
& Wills, planations offer extensive background for competent application of tax- 
minimizing procedures, including marital deductions, lifetime gifts, 
trusts, life insurance, and business purchase agreements. 


* ¢ Subscription also includes two Compilation Volumes arranging and 
organizing by topic everything current and pertinent down to date. 


Death 
Taxes 


COMMERCE CLEARING HOUSE, INC 


Send for Your FREE 
Estate Planning Book! 















Commerce Clearing House, Inc. 


Use dy be 4025 W. Peterson Ave., Chicago 46, Illinois 


- 
’ 
quest your complimentary P - 
EE = Piconing tighllghte”. Also send further details on 
Highlights”. Outlines practi- CCH’s authoritative weekly FEDERAL ESTATE AND 
cal procedures under latest '§ Girr TAX REPORTS. No obligation, of course. 
controlling authorities for '! 

1 

i] 

‘ 

’ 

’ 
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sound tax economies. Soins 


Title 





Firm 


Address 
AB—658 
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Views of Our Readers 





When you need COURT and PROBATE BONDS you want Promptness. 


Efficiency and Know-how are important, too. 


You get all three when you see your local Travelers agent or broker. 





THE TRAVELERS 


INSURANCE COMPANIES, HARTFORD 15, CONNECTICUT 


All forms of personal and business insurance including 
Life - Accident - Group + Fire - Marine - Automobile 


- Casualty « Bonds 





(Continued from page 500) 


JouRNAL defending the present United 
States Supreme Court and deprecating 
any whisper of disapproval. In no 
letter or article anywhere have | ever 
read any such bitter strictures on the 
intellectual integrity of that Court as 
have appeared innumerable times in 
various dissenting opinions. | did start 
to make a list (with citations) but it 
became tiresome so I stopped. 
PAUL FREEMAN 

Philadelphia, Pennsylvania 


Legal Style 
Is “Plenty Bad” 

Your scholar correspondents, Jacques 
Barzun and Henry Graff, citing a law- 
yer, the distinguished Sir Ernest Gow- 
ers, fall into the common error of 
thinking that “there is nothing bad 
about the legal style [of writing] in 
its proper place” (May issue of the 
JOURNAL). 

On the contrary, there is plenty bad 
about it. Sir Ernest, in the 1954 re- 
vision of his Plain Words, notes that 
he has been accused, especially in 
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America, of being soft on legal gobble- 
dygook. The accusation has some foun- 
dation, as | pointed out in reviewing 
that splendid book (62 Harv. L. Rev. 
159 (1948) ). 


Please, Messrs. Barzun, Graff and 
Sir Ernest Gowers, do not excuse us 
lawyers from following the sound 
principles of good English for which 
you are so valiantly battling. Those 
principles are applicable even in stat- 
utes, as Reed Dickerson has shown in 
his valuable Legislative Drafting (re- 
viewed in 41 A.B.A.J. 76 (1955) ). Do 
not pass us by just because the problem 
of legal writing has its special aspects 
and is tough. We need your help. 

WaLTer T. FISHER 


Chicago, Hlinois 


Thinks “Law Day” Effort 
Was Energy Misplaced 

Perhaps the hucksters who operate 
“our” publicity bureau would be in- 
terested in expanding their very wry 
“Law Day, U.S.A.” performance by 
imitating the REALTORS who have pro- 


gramed a whole week to call attention 
to their importance. 

I think it would be a splendid idea 
to hire a brass band and have it march 
from coast to coast, stopping at every 
courthouse en route where volunteer 
delegations of the Bar could march 
with the band to the next courthouse 
and so on from sea to shining sea. 

I should like to see every juryman 
serving on Law Day be required to 
write twenty-five words or less on 
“Law Day”. I should like to have the 
President select the winner and present 
him with a prize which would equal the 
largest jury verdict entered in that 
state in that year. 

I should like to point out that many 
poor and worthy people and many fine 
and friendless ideas could use some of 
this misplaced energy. 

Haron L. Hickox, Jr. 
Westborough, Massachusetts 


Let the Reader 
Decide What To Read 

In the guise of a book review (in 
the February JournaL) Mr. Eustace 
Cullinan appears to have written a 
brief in favor of censorship. The book 
supposedly reviewed bears the title 
The Freedom To Read, but, says the 
reviewer, it is really about freedom to 
publish, “which is quite a different 
matter from freedom to read”. But is 
it quite a different matter? Unless 
books are published they cannot be 
read. Does a castaway on a desert 
island have “freedom to read”? It 
would seem to be obvious, but appar- 
ently it is not, that a man has freedom 
to read only if there are books to be 
read, 

Furthermore, he has freedom to 
read only when he is free to read what 
he wants to read and not when he is 
free to read only what the government 
and pressure groups permit -him to 
read. The Legion of Decency, says the 
reviewer, has the right “to advise the 
public not to read certain books or 
view certain moving pictures or other 
theatrical exhibitions”. But do they, 
or any group, have the right to pre- 
vent the publisher or book-seller or 
theater owner from printing or selling 
or exhibiting the book or motion pic- 

(Continued on page 50%) 
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ture so that others are prevented from 
reading the book involved, are denied 
their freedom to read? Certainly the 
publishing of a book does not infringe 
upon anyone’s right not to read it or 
to condemn it as immoral or untrue. 
Alcoholics Anonymous does a fine job 
for its members, but suppose it tried 
to have prohibition enacted? 

The reviewer says that the danger 
of censorship by private pressure 
groups “is the calculated risk which 
the employer or the publisher or 
exhibitor takes. Such boycotts may be 
unjust or illegal in particular cases but 
the courts are open to any whose rights 
or liberties have been invaded”. But 
when we talk about freedom to read, 
it is the reader who is important. Is 
he going to have made available to him 
controversial books or plays or motion 
pictures if a “calculated risk” is in- 
volved to the publisher or producer or 
exhibitor over and above the normal 
business risk? What sort of an action 
does the reader bring and against 
whom if a publisher refuses to publish 
a book or a theater owner to present 
a motion picture or play or a library 
to carry a book on its shelves? 

In a statement that might have come 
from Alice in Wonderland, the re- 
viewer says: “Denial of postal service 
for certain publications is not really 
official censorship. It is merely refusal 
by government to become a party to 
the publication or circulation of cer- 
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tain printed matter”. | suppose that if 
a lawyer is disbarred, the state is not 
denying him the right to practice law, 
but is merely refusing to become a 
party to the activities of a particular 
lawyer. Changing the label does not 
change the fact. 

The reviewer says that the Constitu- 
tion does not give greater freedom to 
newspapers, magazines or book pub- 
lishers than to individuals. Does it 
give less? Freedom to talk to yourself 
in a closet is no freedom at all. Free- 
dom to speak or to publish implies 
freedom to communicate. How else 
may others be persuaded? Isn’t the 
encouragement of peaceful persuasion 
a fundamental rationale for freedom 
of speech in a democratic society. The 
reviewer forgets that when a book is 
published, it is not the publisher speak- 
ing, it is the author. It is the publisher 
who permits the author to have his 
“day in court”, the court of public 
opinion. Without the publisher, the 
author would not be heard. 

Mr. Cullinan says that the book un- 
der review “makes a valid distinction 
between a book as communication and 
a book as action or stimuletion to 
action”. But how valid is this distinc- 
Mr. Justice Holmes said that 
every idea is an incitement. 


tion? 


According to the reviewer, it is#@ 
“fundamental and inherent right of the 
existing government to protect itself 
not against expressions of critical 
opinion but against utterances false in 


fact, tending to destroy the form of 
government or to mislead by deceiving 
public opinion which is the real gov- 
erning force in a democracy” (my 
Does this mean that the 
government of Russia, for example, is 


emphasis) . 


justified in suppressing any false (who 
decides?) utterances “tending” to de- 
stroy Communist government or “tend- 
ing” to mislead the public? How are 
we to have an informed public opinion 
unless all ideas are allowed to be 
turned loose for the people to choose 
from? I suggest that Mr. Cullinan re- 
view Milton’s Areopagitica or Mill’s 
Essay on Liberty or Chafee’s Free 
Speech in the United States or any 
collection of the opinions of Mr. Jus- 
tice Holmes. 


The reviewer acknowledges that 
“the recognized popular contemporary 
standards are always in flux”, and he 
refers to this faci as “the inherent and 
insoluble difficulty of censorship”. The 
problem is not insoluble: Let the in- 
dividual decide what book he will read, 
what theater he will attend. Let us 
leave censorship to those nations whose 
method of government we profess to 
abhor but whom we sometimes seem 
to be trying hard to imitate. 
SauL CoHEN 

Beverly Hills, California 


German Lawyers 
Opposed Hitler 
It is unfortunate that Mr. Koessler 
interprets the article in your Christmas 
issue, “Hitler Hated Lawyers”, as an 
attack on him. It was meant as an 
apology. I, too, was once in the mis- 
taken belief that the lawyers of Ger- 
many offered no resistance to Hitler. 
We agree that “little has been read 
about resistance within the legal pro- 
fession”. The purpose of the article, 
inspired by our former president, 
George Maurice Morris, was to cure 
this, for the extensive literature on this 
subject, exciting but too little read, is 
full of the heroic resistance of lawyers 
—professors, administrators, judge ad- 
vocates, jurists and practitioners. They 
were, indeed, few in proportion to the 
total of legal-trained Germans. But, 
leaders of any organization or move- 
ment are necessarily few. In propor- 
(Continued on page 508) 
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tion to all recognized leaders, however, 
they stood out as a class. This, then, 
is what the American Bar Association 
should let the world know, if we are 
serious in our present “public rela- 
tions” program. 

With respect to resistance of the 
German Bar as a whole, | have little 
knowledge, nor do I see how this can 
be calculated accurately. Anyone who 
has had experience with totalitarian 
dictatorships of today (and I am a 
trustee of an organization dedicated to 
aiding victims of Nazi and other 
totalitarian governments), can only 
wonder that any individual exposes 
himself and his family other than by 
secret and passive resistance. So I am 
willing to leave this question of opposi- 
tion of the German Bar in general to 
the judgment of Hitler, relying only 
on what Dr. Koessler regards as “highly 
questionable hearsay sources”, i.e., 
Hitler’s reorganization of the judicial 
system and statements Der Fiihrer 
made, not in 1934 nor in 1944, but at 
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the height of the Nazi “glory”, as 
quoted from the Brief of the Prosecu- 
tion (not that of the Defense), in the 
Nuremberg “Justice Trial”,—“I expect 
the legal profession to understand that 
the nation is not here for them, but 
that they are here for the nation.” This 
is the essence of totalitarianism. In 
Hitler’s view, the legal profession was 
not co-operating. It is the same non- 
co-operation of lawyers which George 
Morris found to exist in Berlin and 
Soviet-occupied Germany, which we 
have seen to exist in Hungary and 
which, I am confident, would be found 
in this country if such a dictatorship 
should ever gain power here. 
Joun W. BraBner-SMITH 

Washington, D. C. 


German Lawyers 
Aided the Nazis 

I have read Mr. Brabner-Smith’s 
article “Hitler Hated Lawyers: A Story 
of Resistance to Tyranny” in your 
December, 1957, issue with the deep 
amazement of a lawyer who could 
watch the debasement of law and law- 
yers in Nazi Germany from a close 
but free observation post. 

Merely to have been hated by Hitler 
does not give a badge of honor yet. 
Even a subservient Bar is not favored 
by tyrants as I have exposed in my 
lecture comparing Nazi and Soviet 
legal concepts at the Grotius Society of 
London as far back as in May, 1935. 
Neither is it to the point how many 
lawyers may have been among the few 
resistance fighters in Nazi Germany. 
The point is: did the German Bar and 
Bench help or resist the perversion of 
law in Nazi Germany? 

The statement of Dr. Maximilian 
Koessler, quoted by Mr. Brabner-Smith 
with disapproval (“Quite a few judges, 
prosecutors and other justice officials 
debased themselves to the henchmen of 
the Nazis”) is a scholarly understate- 
ment indeed. If someone should have 
some doubts about it he would do well 
to read, e.g., La Robe Brune, a collec- 
tion of outrageous decisions of German 
courts, published with literal quotations 
in Paris, 1938. If Mr. Brabner-Smith 
intends “to emphasize those lawyers 
who did not debase themselves and 
suffered for their convictions” he 
should mention the names of the judges 


who refused to apply the outrageous 
so-called laws dictated by the supreme 
law-giver Hitler and his henchmen or 
the attorneys who denounced them. He 
should quote the names of the judges 
who refused to comply with the un- 
famous “Judge Instructions” (Richter- 
briefe) which ordered them to distort 
the law and destroyed even the appear- 
ance of a rule of law, or of the attor- 
neys who protested against this de- 
struction of all penal and civil rights 
of their clients. He would not find 
enough for filling even a small tablet 
to decorate the monument he proposes 
to erect to the memory of the German 
Bar under Hitler, but he could cover 
all four sides of it with the names of 
members of the Bar and Bench who 
went out of their way and mind in 
order to implement the most out- 
rageous laws in an even more atrocious 
way. 

To be fair, it must be admitted that 
after Nazism had seized the German 
people, opposition in court would have 
been suicidal. There were hardly heroes 
or martyrs among the German lawyers 
in the execution of their profession, 
which is quite different from the activ- 
ities of one or the other in the under- 
ground. But if at the beginning of the 
Nazi movement a majority of German 
judges, prosecutors and attorneys had 
had the courage to refuse implementa- 
tion of the Nazi legal concepts, de- 
nouncing what they were, to wit, pro- 
visions for murder and robbery cloaked 
in the disguise of law, they could have 
crippled the movement. They did ex- 
actly the contrary! Thus, the German 
profession has to bear its full share of 
responsibility for the success of Nazism, 
the larger part by enthusiastic co- 
operation, a smaller part merely by 
omission. 

The other statement of Mr. Brabner- 
Smith; “An examination of those law- 
yers who today held high office in 
German political life is reassuring” is 
a little too bold in its sweeping op- 
timism. Does he ignore, e.g., that Dr. 
Globke, Under Secretary of State in 
the Federal Chancellery, one of the 
most influential personalities in Bonn, 
is the same Dr. Globke who wrote an 
enthusiastic commentary on the Nurem- 
berg laws, racking his sharp brain to 

(Continued on page 510) 
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These Real Values to 
Your Reference Library 


PRIVILEGED COMMUNICATIONS 
BETWEEN 
PHYSICIAN AND PATIENT 


By Clinton DeWitt, 
Western Reserve Univ. 


The first textbook dealing exclusively 
with the physician-patient privilege. 
This comprehensive, practical treatise 
is the outgrowth of thirty years of ex- 
perience in trial and appellate courts, 
both federal and state. An appendix in- 
cludes existing statutes pertaining to 
the testimonial privilege. To be pub- 
lished summer 1958, 


SOURCEBOOK ON PROBATION, 
PAROLE AND PARDONS 


By Charles L. Newman, 
Florida State Univ. 


Shows how parole can materially aid 
police service when proper relations 
prevail between the two services, Brings 
together an outstanding array of au- 
thors from authoritative sources with 
the best published material in the 
areas of probation, parole, and par- 
dons. Useable as a text for college and 
university courses and an invaluable 
aid as a reference book. Pub. May ’58, 
348 pp., Cloth, $7.50. 


COURTROOM MEDICINE 
By Marshall Houts. 


Before this book was begun question 
naires were mailed to leading attor- 
neys all over the country, asking them 
what they wanted and needed in this 
field. They requested a basic orienta- 
tion in a number of medical subjects 
which would permit them to recognize 
medicolegal problems and then discuss 
them intelligently with their chosen 
experts. Written by doctors for law- 
yers in language the layman can un- 
derstand. To be published fall 1958. 


FIELD INTERROGATION 
By Allen P. Bristow, 
Los Angeles County Sheriff ’s 
Department. 


The problems of police patrol, and 
such aspects as legality and desirable 
objectives are explored. A description 
of methods and techniques used to se- 


lect subjects for field interrogation, to 
observe and reeognize criminal traits, 
and to evaluate documents of identifi 
eation. Suggested systems of recording 
field interrogations and methods of 
initiating field interrogation programs 
within an established patrol force con 
clude the work. To be published sum- 
mer 1958, 





ACADEMY LECTURES 
ON LIE DETECTION: 
Volume Il. 
Academy for Scientific Interrogation 


Edited By V. A. Leonard, 
State Coll. Washington. 


New ideas, procedures and methods 
which will enable the polygraph exam- 
iner to improve his skills and profi- 
ciency in the use of polygraph tech- 
niques. Here is a book that should be 
available for ready reference in the 


personal library of everyone concerned 
with the investigative process. To be 
published summer 1958, 





A NEW PATTERN FOR MENTAL 
HEALTH SERVICES IN A 
CHILDREN'S COURT 


By Harris B. Peck, Molly Harrower, 
Mildred B. Beck, and John J. Horwitz 


From a very exciting research adven- 
ture the most crucial elements which 
seem pertinent to an understanding of 
the kind of mental health services a 
children’s court must have if it is to 
attempt to serve adequately those for 
whom it was established. Case his- 
tories and interviews reproduced ver- 
batim add to the interest and useful- 
ness of this book. (Amer. Lec. 
Psychology ) To be published June 1958. 


RELIGIOUS DOCTRINE AND 
MEDICAL PRACTICE 


By Richard Thomas Barton, 

Univ. of Calif. 
Designed to provide a reference for 
questions of religious dogma as they 
pertain to the practice of medicine. All 
of the religious groups from Hinduism 
to Pealeism are represented. In addi- 
tion, there is a concise summary of the 
historical development of religion and 
medicine and a study of faith-healing 
and religious cures. To be published 
June 1958. 


PSYCHIATRY 
AND THE CRIMINAL 


By John M. Macdonald, 


Univ. Colo, 


A practical guide to the psychiatric 
examination of the criminal or sus- 
pect. Delves into origins of criminal 
behaviour, interviewing the defendant, 
simulation of insanity, epilepsy, aleo- 
holism and psychopathy, the psychia- 
trist in the witness stand, treatment 
and punishment. Pub. Dee. °57, 244 
PP- Cloth, $5.50. 


FROM ARREST TO RELEASE 


By Marshall Houts, 
Member of Tennessee and 
Minnesota Bars 


Attorneys will find here an invaluable 
deseriptign of the processes of erimi- 
nal justice as they operate in actual 
practice. In addition to accurately 
stating the law governing the various 
procedures, the author points out the 
need for remedial changes which will 
permit the Common Law System to 
attain its fullest potential. To be pub- 
lished summer 1958. 
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(Continued from page 508) 

give a semblance of legality to this 
crazy system of cruel superstition? 
Dr. Globke is one example of a whole 
group. And when neo-Nazis are now 
tried in court they not merely find able 
counsel—every criminal is entitled to 
conscientious defense—but enthusiastic 
attorneys from the first rank of the 
profession who not only defend but 
also praise them. 

Mr. Brabner-Smith should not fool 
himself nor mislead his readers about 
the facts. It is.a historic fact that a 
large, by far too large, sector of the 
German legal profession debased itself 
as a tool of Nazism. It is a political 
fact that Nazism is extinct neither in 
Germany nor among members of her 
legal profession. It is a sociological 
fact that Nazism is not less dangerous 
and ugly than its twin brother, Com- 
munism. By excusing, denying or 
veiling these facts one does not support 
the constructive forces now prevailing 
in West Germany. 

EmiLio Von HOFMANNSTHAL 
Forest Hills, New York 


Nazi Justice 
and German Lawyers 

John W. Brabner-Smith has pub- 
fished in the AMERICAN Bar Associa- 
TION JOURNAL (Vol. 43, pages 1105-07) 
an article, “Hitler Hated Lawyers: A 
Story of Resistance to Tyranny”. 

The study presents a somewhat be- 
fated reply to an article by Maximilian 
Koessler, which had appeared in the 
same JOURNAL in 1950 under the title, 
“Nazi Justice and the Democratic 
Approach” (36 A.B.A.J. 634). Koess- 
ler stated that the Third Reich “put a 
quick and gruesome end to a judicial 
tradition of the German that had lasted 
for centuries”. Such a judgment is 
hardly complimentary for the German 
lawyers, and Brabner-Smith complains 
that it was accepted without contradic- 
tion by German and American jurists. 
He makes an attempt to show that the 
German jurists lived up to their pro- 
fessional ideals and took a lead in the 
resistance movement. ... 

As a former jurist who_was educated 
during the democratic rule of Weimar 
and with the classical traditions of 
German jurisprudence and who was 
compelled to give up his profession 
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and his country, I feel that more re- 
search and a better knowledge of the 
actions, background and motivations 
of the German jurists do not support 
the noble intention of the American 
writer. His publication can well be 
considered as an attempt to whitewash 
a certain group within the German 
population which by no means has 
excelled in fighting the tyranny. A foot- 
note hints to the purpose of the article. 
The late President of the Bar Associ- 
ation, George Maurice Morris, visited 
with other American Bar Association 
leaders in Berlin in 1952). They studied 
the endeavors of the so-called “Free 
Jurists” who observe the development 
in the legal field behind the Iron Cur- 
tain. Impressed by the actions of this 
group, the visitors founded in the sum- 
mer of 1957 in West Berlin the Inter- 
national Congress of Jurists. The Ger- 
man jurists became accepted members, 
and it was Morris who inspired the 
article. ... 


The problem has one face: the legal 
profession was neither better nor worse 
with regard to Nazism than the rest of 
the German people. The temptations to 
conform with Hitler were especially in- 
viting to the jurist. The new order was 
creating an abundance of new offices, 
which were necessitated by a controlled 
economy, the war preparations and the 
conquest of territories. According to 
German tradition these administrative 
jobs required trained lawyers. Further- 
more, the positions from which Jewish 
lawyers, judges and civil servants were 
removed became vacant, and a large 
number of German lawyers whose eco- 
nomic future in the early thirties had 
appeared more than uncertain could 
take over. On the other hand, and Mr. 
Brabner-Smith rightly mentions this, 
there were “the critical faculties of a 
profession so conservative as ours”. 
These critical faculties, | think, should 
have demanded the German jurist 
to take a lead against the rise of the 
National Socialist ideology and later 
against the violation of the natural and 
the written law, in short, of the prin- 
ciples on which the German law had 
been built during its long history. 


It is known that among the forces of 


the resistance many lawyers paid with 
their lives for their refusal to subvert. 





Brabner-Smith quotes that of the eighty 
active leaders of the resistance move- 
ment, twenty-seven were lawyers. How- 
ever, these facts do not permit a con- 
clusion on the position of the legal 
profession in Hitler Germany. The 
mentioned percentage is in no way 
astonishing for one who knows the role 
of the jurist in German public life. 
Furthermore, should the motives by 
which these resistance lawyers were 
driven be examined, we should easily 
detect that they were socialists, labor 
leaders, conservatives, or even mon- 
archists, who acted because of their 
political convictions. Few, if any, how- 
ever, were motivated by their profes- 
sional dilemma. It is evident that no 
attempt was made by the German Bar 
Association to protest against the un- 
lawful dismissal of Jewish judges or 
the disbarring of their colleagues. Nor 
was there a protest made against the 
rewriting of the famous law-commen- 
taries on which lawyers based their 
briefs and actions and judges their 
sentences. Rather it must be observed 
that the German lawyers in a lacka- 
daisical attempt to please the new rulers 
quoted from plagiatory sources which 
had profited from the aversion against 
Jewish names; though from his school 
days the German lawyer was familiar 
with names such as Martin Wolf, 
Jellinek, Mosse, Nussbaum, etc. 

The German legal profession must 
admit that in their midst power, pres- 
tige and money proved to have had 
more attraction while the Nazis lasted 
than the honesty and _prefessional 
ethics to which they had been exposed 
in the years gone by.... But it cannot 
be denied that many honest men of the 
legal profession continued to serve 
under Hitler without having been 
bothered by ethics or professional 
honor. ... Once the regime was estab- 
lished, it was too late to expect from 
them an active fight, mass resignations 
or emigration. Nevertheless, only the 
German Bar Association, not a good- 
hearted American lawyer, should ex- 
plain how the German lawyers during 
twelve years of tyranny were able to 
tolerate all the unjustice and cruelties 
with which they definitely became 
more familiar than the masses of the 
German people. Silence, indifference 

(Continued on page 512) 











ighty 
nove- 
How- 
con- 
legal 
The 
way 
; role 
life. 
s by 
were 
vasily 
labor 
mon- 
their 
how- 
‘ofes- 
at no 
1 Bar 
P un- 
"Ss or 
Nor 
t the 
men- 
their 
their 
orved 
acka- 
‘ulers 
vhich 
rainst 
chool 
niliar 


W olf, 


must 
pres- 
had 
asted 
ional 
y0sed 
innot 
»f the 
serve 
been 
ional 
stab- 
from 
tions 
y the 
zood- 
d ex- 
uring 
le to 
elties 
came 
f the 
rence 
512) 


for the right 


in the right 


at the right 














call the local represeniative of 


Fipevitry anp Derosit Company | 
BALTIMORE, MARYLAND 

















The 
Lawyer’s Treasury 


1 VOLUME - - - $7.50 


Edited by Eugene C. Gerhart 
of the Binghamton, New York Bar 


Introduction by E. Smythe Gambrell, 
Past President of the American Bar Association 
Foreword by Tappan Gregory, 
Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal 
has published outstanding articles by the leaders of 
our Bench, Bar, and non-legal writers on subjects of 
vital interest to the legal profession. 


The Board of Editors of the American Bar Associa- 
tion Journal by ballot has selected 46 of the 125 
outstanding articles nominated by the official family 
of your Association. The result is “The Lawyer's 
Treasury”, a classic that is a treasure chest of know- 
ledge, value and pleasure. 


The anthology readily reveals why lawyers are 
and have always been regarded as members of a 
learned profession. 


Order your copy today. 
published with pride by 


THE BOBBS-MERRILL COMPANY, 
INCORPORATED 
730 N. Meridian St., Indianapolis 7, Indiana 








for every 
corporate 
service 


Delaware's favorable legal climate 
benefits corporations . . . and you! 


In this state, where there is no corporate income tax 
for companies not doing business in Delaware, and 
corporation laws (court-tested since 1899) are simple 
and stable, we're in perfect position to expedite all 
corporate proceedings. We have a highly-trained per- 
sonnel, and a technical experience of more than 59 
years that has won satisfied clients all over the 
country. That’s why we can promise service that is 
sound, sure... and fast! 








Corporation Service Company 


organizes, amends, merges corporations 
elects directors 

acts as resident agent 

handles foreign qualifications 

attends to all corporate proceedings 














For FREE booklet, “Digest of the Delaware Cor- 
poration Law”, and forms for organizing Deleware 
corporations, write or phone now to 


CORPORATION SERVICE COMPANY 


Delaware Trust Building, Wilmington, Del.,Phone OLympia 6-8305 


















June, 1958 + Vol. 44 511 





























































Dati Sit Cag ait 


Views of Our Readers 


(Continued from page 510) 

and abstinence from critical thought 
involve the “collective shame” which 
the German President Heuss does not 
hesitate to recognize and from which 
the legal profession by no means can 
be acquitted, 

Apparently the author is not familiar 
with the fact that the German law 
profession had favored in many in- 
stances nationalist tendencies which 
easily led it to Nazism. The justification 
of the Fememérder (cruel murder be- 
cause of nationalistic motives) or the 
attempts to humiliate the first elected 
president, Friedrich Ebert, through 
legal methods, undermined the demo- 
cratic way of life. Little respect was 
shown to the Constitution. 

Even at present the American Bar 
Association could find threats to the 
foundations of law and the democratic 
institutions among the German jurists 
if it would care to watch more care- 
fully the legal events in Germany. Men 
who have died for the resistance and 
to whom much admiration has been 
paid in the alluded publication have 
been called traitors to Germany, and 
judges can be found who acquitted the 
slanderers. Globke, who wrote a Com- 
mentary to the Nuremberg Laws and 
justified the cruel legislation, is a high 
civil servant in the Bonn government. 
We hardly can believe that Brabner- 
Smith referred to types so prominent 
and unfortunately frequent when he 
told the story of resistance to tyranny. 

It would be better to judge each 
German jurist individually on his 
merits than to generalize without 
enough facts. 

WiLtiaM LEwINsKI 


Chicago, Ilinois 


He Questions 
Mr. Schweppe’s Thesis 

Reading Mr. Alfred J. Schweppe’s 
laborious attempt (AMERICAN Bar As- 
SOCIATION JOURNAL, February, 1958) 
to sustain the shocking proposition that 
the federal executive must allow lawless 
and purposeful violence to be applied 
to prevent persons from exercising 
their rights under the Constitution of 
the United States, as defined and 
specified by judicial decision, in cir- 
cumstances wherein the federal marshal 
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and a posse comitatus obviously would 
be ineffectual, prompts me to ask the 
following questions: 

1. Since when has the Constitution 
ceased to be a law of the United States? 

2. Since when has it been necessary 
that Congress authorize the President 
to enforce the Constitution? 

3. Could Congress forbid the Presi- 
dent to enforce the Constitution? Cf. 
Vyers v. U.S., 272 U.S. 52 (1926). 

4. Since when has the right of the 
United States to suppress violent flout- 
ing of its laws, including “the supreme 
Law of the Land”, depended upon 
request from either a state governor or 
a state legislature? Is it not the states, 
rather than the United States, that are 
to be protected against domestic vio- 
lence according to the procedure pre- 
scribed in Article IV, Section 4 of the 
Constitution of the United States? 

5. Did the labors of the generation 
which framed and adopted the Consti- 
tution give us nothing but the Articles 
of Confederation in a new guise? 

Maurice H. MERRILL 


University of Oklahoma 
Norman, Oklahoma 


He Hopes America 
Keeps the Umbrella Open 

I have read with keen interest Judge 
John J. Parker’s masterful article en- 
titled “Our Great Responsibility: We 
Must Lead the World to Freedom and 
Justice” (44 A.B.A.J., page 17). 

Judge Parker deserves the congratu- 
lations and respect of the entire free 
world for putting the matter so aptly, 
freely, and realistically. 

We in the Philippines, who in very 
recent history have had a taste of en- 
slavement for three and a half years, 
appreciate the wisdom and weight of 
the Judge’s words. We do not want 
any other nation but America to hold 
the umbrella over civilization. In fact, 
none other is capable of so doing. 
America is really the keeper of peace, 
and it is reassuring to know that the 
entire American nation is conscious of 
this great responsibility. And the duty 
of the other free nations of the world 
is to help, really help, to keep that 
umbrella open where it belongs and so 
long as Almighty God wills it. 

Frank W. Brapy 
Baguio, Philippines 





Why Shouldn’t 
Lawyers Retire at 65? 

Mr. Sheppard’s article in the Febru- 
ary issue entitled “Judicial Retire- 
ment” intrigued me, particularly since 
I am 67 years old, a Common Pleas 
Judge of Lake County, Ohio, and have 
the heaviest trial docket in the state 
for counties which have only one 
Common Pleas Judge. Incidentally, | 
am running unopposed for the next six- 
year term. I also hope, if I survive 
this term and during it am physically 
and mentally unfit to carry on my 
duties, | shall have sense enough left 
to resign. 

It might also be added that Chief 
Justice Carl V. Weygandt of the Ohio 
Supreme Court is over 70 years of age 
and I doubt if there is a more physical- 
ly fit or mentally alert judge his age. 
or many years younger, in our forty- 
eight states. 

With these few perhaps prejudiced 
remarks because of my age and office, 
I wonder if the logical conclusion from 
Mr. Sheppard’s article as applied to 
lawyers in general would be that there 
should be a compulsory retirement 
from private practice by them at the 
age of sixty-five, upon the theory also 
that they are mentally and physically 
incompetent to practice their profes- 
sions or to judge when they should 
retire. If this conclusion is correct, | 
wonder if Mr. Sheppard is planning on 
retiring from private practice, when he 
reaches sixty-five years of age, not too 
many years hence. 


Painesville, Ohio W.S. Stocum 


A Revival 
of Legal Philosophy? 

I read with interest and sympathy 
Mr. Joseph W. Planck’s article on 
“Jurisprudence and Philosophy” in 
your April issue. 

Mr. Planck deplores the downgrad- 
ing of legal philosophy and the human 
sense of values as objective law norms. 
Unfortunately this downgrading has 
been going on in some of our leading 
law schools for half century or more. 
The process has been even more vigor- 
ous in schools of political science. To- 
day the most influential exponents of 
the view favoring the downgrading 
may be found among jurists on high 

(Continued on page 514) 






















Discounted 
Value of 

Notes Approved 
After Appraisal 


The seller of a going business accepted 
$2,200,000, of which $200,000 was cash 
and $2,000,000 was taken as notes to be 
paid out of future income of the busi- 
ness. In reporting the sale for tax pur- 
poses, the seller concluded he had justi- 
fication to discount the notes to $500,000. 
The Government Tax Officials totally dis- 
allowed the discount and litigation re- 
sulted. Marshall and Stevens was retained 
to set a fair market value for the notes. 
Result: mutual approval of a value of | 
$700,000. Competent appraisal methods | 
thus brought about an equitable settle- | 


ment.* 


APPRAISALS FOR 
SPECIFIC PURPOSES 


The foregoing is but one of many appli- 
cations in which appraisals and valuation 
survey procedures prove their immense 


value. 


Marshall and Stevens, experienced ap- 
praisers, are qualified to analyze your 
particular valuation problems, and pre- 
pare appraisals for the following pur- 
poses: fair market value, fair rental value, 
mergers, purchase and sales surveys, 
refinancing, insurance, proof of loss, prop- 
erty ledger tie-in, tax accounting, tax 
assessment; income, inheritance, gift and 


catastrophe damage tax claims. 


The informative booklet “What Every 
Property Owner Should Know About 
Appraisals” is yours for the asking. Write 
Marshall and Stevens, 420 Lexington 


Ave., Dept. 129, New York 17, New York. 


An international appraisal company, 
Marshall and Stevens offers local per- 
sonalized service. Offices in Chicago, 
Cincinnati, Dallas, Denver, Detroit, Hono- 
lulu, T.H., Houston, Los Angeles, Minne- 
apolis, New York, Philadelphia, Phoenix, 
Richmond, St. Louis, San Francisco, 


Vancouver, B.C. 
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Views of Our Readers 


(Continued from page 512) 
courts, where the prestige of office 
lends considerable force to the teach- 
ing quality of their dicta and rationale. 
They in turn reinfect the law schools 
and the new generation of law students. 

Numerous observers believe they can 
detect a revival of interest in legal 
philosophy since World War II, pos- 
sibly as an approach to solution of 
moral problems posed by recognition 
of the sometimes shocking “laws” of 
totalitarian governments. But Mr. 
Planck is probably correct in surmis- 
ing that his point of view will not win 
the field at any time in the very near 
future. 

RicHaRD V. CARPENTER 


Loyola University 
Chicago, Illinois 





A Department on 
Unauthorized Practice? 

The 1957 Report of the American 
Bar Association Standing Committee 
on the Unauthorized Practice of Law, 
which appeared in the December issue 
of Unauthorized Practice News, con- 
cludes with the statement-—“The big- 
gest and the most important problem 
facing the American Bar as a profes- 
sion today is that of the unauthorized 
practice of law by laymen and by cor- 
porations . . .. We earnestly appeal to 
all lawyers of America that they 
awaken themselves to their public and 
professional responsibility and join 
actively and courageously in the pro- 
gram to stamp out unauthorized prac- 


tices and thus maintain the integrity 
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and independence of the legal pro- 


fession.” 


| believe that the general member- 
ship of the Association should be 
apprised of these problems and their 
aid solicited through the JouRNAL. A 
regular section similar to “Books for 
Lawyers”, and “What's New in the 
Law”, should be allocated for this 
purpose, and excerpts from the “Un- 
authorized Practice News” quarterly 
could be reproduced therein. 


It is my sincere hope that you will 
publish this letter so that other readers 
may communicate their views on this 


proposal. 


Tuomas P. Reip 


Akron, Ohio 
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i. to expand without over- 


extending is one of the most eru 
cial problems of any successful 
business. And, as an attorney, 


you may be called upon frequent- 
ly by your clients for help in map- 
ping out sound expansion policies 
and plans. 


We believe, therefore, that you 
will be interested in reading a 
new publication entitled ‘*The 
Business Growth Plan.’’ This 16- 
page booklet discusses how fae 
toring, a specialized form of com- 
mercial financing, provides five 
major requirements for sound 
and profitable business growth. 


This publication is available 
without cost or obligation to 
members of the legal profession. 
Additional copies are available 
for distribution to your clients. 
Address your request to Mr. Wal- 
ter M. Kelly, President, Com- 
mercial Factors Corporation, One 
Park Avenue, New York 16, N. Y., 


specifying the quantity desired. 
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of Your Life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 
his business against loss by death . . . 





the consequences he must face by not having 


a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 


The Prudential 


Insurance Company of America 
Newark, N. J. 


Please send , copies of your booklet, “The 
Most Important Business Decision of Your Life” 


to me at this address: 
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A Judge 
—writes a Letter 


An unsolicited letter recently received from a Judge of an 


Appellate Court includes the following: 


“I have cited C. J. S. more frequently 


._ * * * * because it contains such ac- 


curate and easily found statements of the law 
im much detail — supported by the decided cases. 


Your work has been of inestimable value to me.” 


This Judge, with many years of judicial experience, expresses 
an opinion held by many other judges and thousands of 


lawyers who find 
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Revitalizing Citizenship: 





A Citizen’s Duties to His Country 


by George W. Nilsson * of the California Bar (Los Angeles) 


From time to time public opinion polls are published which show that 


the citizens of the United States do not know, understand or appreciate the 


provisions of the Constitution of the United States or of the Bill of Rights. 


With this situation in mind, Mr. Nilsson has prepared the following 


on the Declaration of Independence, the Constitution and the Bill of 


Rights. Mr. Nilsson notes that it lists and describes only books which are 


readily available and easily understood. The bibliography, therefore, will 


be useful for two purposes: 


(a) To help the general reader select a library on the Constitution and 


Bill of Rights; 


(b) To enable speakers on the Constitution to tell the audience about 


these books and where and how they can be obtained. 





To preserve the liberty of our coun- 
try ought to be our only emulation, 
and he will be the best soldier, and the 
best patriot, who contributes most to 
this glorious work, whatever his station, 
or from whatever part of the continent, 
he may come. 

—General George Washington 

General Orders, August 1, 1776 


One of the reasons given by President 
Woodrow Wilson why the United States 
should enter World War | was “to 
make the world safe for democracy”. 
This ideal was not realized. On the 
contrary, despotism has been advancing 
and democracy retreating ever since. 

In the year 1776, the governments 
of the whole world were totalitarian 
(some a little less than others). The 
kings claimed to rule by divine right. 
Even England—the home of Magna 
Charta, the Petition of Right and the 
Bill of Rights—was so oppressive that 
the American colonies revolted in spite 
of England’s great military power. 

In 1789, 


when our Government 


started functioning, Canada to our 
north was controlled by the British and 
the country west of the Mississippi 
River and to our south, Florida, Mexico 
and what is now New Mexico, Arizona 
and California, were all governed by 
Spain, as also were most of South and 
Central America. 

The United little 


country of three million people, there- 


States, the new 
fore, was surrounded by the then 


“totalitarian” governments. In spite 
of this, the principles of liberty and self- 
government were spreading throughout 
the world. The French soon threw off 
the yoke of their dissolute king and 
rapacious aristocracy; there were great 
reforms in England and in most of the 
European countries; and Mexico, South 
freed 


America and Central America 


themselves from Spain. As Thomas 


Jefferson wrote to John Adams in 1821: 


I shall not die without a hope that 
light and liberty are on steady advance. 
... The flames kindled on the Fourth 


of July, 1776, have spread over too 
much of the globe to be extinguished 
by the feeble engines of despotism; on 
the contrary, they will consume these 
engines and all who work them. 


In fact, from 1789 until 1914, when 
the First World War broke out, per- 
sonal liberty and self-government were 
spreading throughout the world. 


This was not the result of money 
given away by the new nation, nor of 
propaganda issued by it, but because 
the Declaration of Independence, the 
Constitution and the Bill of Rights of 
the United States stated fundamental 
principles and ideals which became a 
beacon light of hope for oppressed 
people everywhere. 


With the fall of the Russian dynasty 
in 1917 and the German dynasty in 
1918, it was hoped that the last great 
strongholds of despotism had fallen. 
We were badly disappointed. After 
1917, 
countries of 


autocracy advanced in many 


the world. In August, 
1936, Mark Sullivan called attention to 


that fact. He said: 


Throughout all this what of democ- 
racy? Democracy is neglected. Fas- 
cism makes progress. Democracy re- 
cedes. The democratic republic in 
Russia lasted but six months. The one 
in Germany lasted some fourteen years. 
During the twenty years since 1917 in 
which government everywhere has been 
in a ferment of change, all the im- 
portant changes have been in the di- 
rection either of Fascism or Commu- 
nism. 
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Revitalizing Citizenship 


Democracy continues to take itself 
completely for granted. Democracy 
does not realize how endangered it is. 
Nowhcre is any government or group 
engaged in defending democracy as 
Mussolini and Hitler are defending 
Fascism and extending it, as Moscow 
is defending and extending Commu- 
nism. 


Because of such lack of vigilance, 
the conspiracy to destroy patriotism, 
the weakening of self-discipline by 
“progressive” education, the burial of 
American history and principles of 
government in a mass of “social 
studies”, the termite activities of dis- 
loyal citizens within and subversive 
propaganda from without, and appease- 
ment in high places, the power of 
Mussolini and the Fascists, Hitler and 
the Nazis, and Stalin and the Russian 
Communists was permitted to grow and 
to challenge the principles of liberty 
and self-government. This led finally 
to World War II. While Mussolini and 
Hitler were eliminated, the evil they 
had turned loose in the world was not. 

By our recognition of Russia in 
1933, the help given her in World War 
Il and after, and the subversive con- 
duct of some Americans, Stalin sur- 
vived and Russian Communism was 
strengthened and enabled to engulf 
many nations which after World War I 
had embraced liberty and self-govern- 
ment. 

Now we are back to the world 
totalitarian atmosphere of 1776, and 
the United States faces its greatest 
dangers since it became a nation. 

To revitalize our citizenship, each of 
us must relearn, reaffirm our faith in 
and determination to maintain the 
fundamental principles of self-govern- 
ment upon which our Republic was 
founded. 


I. 


Three Fundamental 
Principles of Self-Government 


We have had our last chance. ... The 
problem of survival basically is the- 
ological and involves a spiritual re- 
crudescence. 
General Douglas MacArthur on the 
Battleship Missouri, September 2, 
1945. 


The Declaration of Independence 
states three basic principles of our 
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Republic: 

(1) There is a Creator; 

(2) Man as an individual has rights 

emanating from that Creator; 

(3) Men as individuals form gov- 

ernments to protect those rights. 

The Constitution of the United States 
was framed and adopted for the pur- 
pose of establishing such a government 
and protecting man’s individual rights. 

Under the Constitution, we have 
experienced the greatest liberty, happi- 
ness and material well-being of any 
people at any place, or at any time, in 
the world’s history. (For innumerable 
details, see America’s Needs and Re- 
sources, 2d edition, containing 944 
pages plus appendices, published by 
the Twentieth Century Fund in 1955). 

From the dawn of history. evil men 
have sought to take away the rights 
and liberties of other men. There is 
active in the world today the most 
potent and virulent despotism yet 
known to the world. It is based on 
the writings of Karl Marx. Whether it 
be called Socialism, Nazism, Fascism 
or Russian Communism, its principal 
postulates are the same, namely: 

(1) There is no God; 

(2) Man has no rights; 

(3) The state is all. 

Under these postulates, man is no 
better than a beast. Therefore, a man 
may be killed as readily as a steer. 
That was done in Germany during 
World War II. 

Some may not know or may have 
forgotten that in the winter of 1932-33 
between six million and ten million 
Russian farmers were deliberately 
starved to death because they wanted 
to keep their little farms. They did not 
wish to be “collectivized”. (See: 
Russia’s Iron Age by William Henry 
Chamberlin, pages 66 and 367; also 
The Verdict of Three Decades, i.e. 
1917-1947). 

There were extensive “purges” (ju- 
dicial murders) in 1937 and 1938. 
Such “purges” continued until quite 
recently. Fifteen generals and admirals 
were “suddenly taken sick and died” 
during one six-months” period. The 
Russians now admit that Stalin was a 
wholesale murderer, “purging”, among 
others, thousands of officers of the 
army, including several marshals, in 


1938. 





Without conscience or morality 
(since it holds that there is no God) 
Russian Communism teaches that there 
is no such principle as truth. As a 
result, promises and treaties can be 
broken at will. Hundreds of examples 
could be cited. 

With the choice of two such 
diametrically opposed principles of 
government. how can any American 
waver? How can one explain the 
actions of such brilliant and educated 
Americans as Elizabeth Bentley and 
Whittaker Chambers, who later awak- 
ened and repented, and others who 
continue in their evil ways or have 
been convicted or have died? 

The Attorney General of Great 
Britian, in addressing Lord Chief 
Justice Goddard during the trial of 
the physicist, Dr. Fuchs, in London, 
put his finger on the cause when he 
said that Fuchs was “intellectually 
brilliant but morally blind”. 

The basis of the difficulty was stated 
by St. Paul centuries ago in Ephesians 
4:17-18, speaking of men who walk 


in the vanity of their mind. Having 
the understanding darkened, being 
alienated from the life of god through 
the ignorance that is in them, because 
of the blindness of their heart. 


What is the answer? 

It was given to us by Abraham 
Lincoln on August 17, 1858, at Lewis- 
town, Illinois, in an address entitled 
“Back to the Declaration” : 


The Declaration of Independence was 
formed by the representatives of Amer- 
ican liberty from thirteen States of the 
Confederacy. . .. These communities, by 
their representatives in Old Independ- 
ence Hall, said to the whole world of 
men: 

“We hold these truths to be self- 
evident, that all men are created equal, 
that they are endowed by their Creator 
with certain unalienable Rights. that 
among these are Life, Liberty and the 
pursuit of Happiness.” 

This was their majestic interpretation 
of the economy of the Universe. This 
was their lofty, and wise, and noble 
understanding of the justice of the 
Creator to his creatures.... They 
erected a beacon to guide their chil- 
dren, and their children’s children, and 
the countless myriads who should in- 
habit the earth in other ages. Wise 
statesmen as they were, they knew the 
tendency of prosperity to breed tyrants, 
















and so they established these great self- 
evident truths. ... 

Now, my countrymen, if you have 
been taught doctrines conflicting with 
the great landmarks of the Declaration 
of Independence; if you have listened 
to suggestions which would take away 
from its grandeur and mutilate the fair 
symmetry of its proportions; if you 
have been inclined to believe that all 
men are not created equal in those 
inalienable rights enumerated by our 
chart of liberty, let me entreat you to 
come back. Return to the fountain 
whose waters spring close by the blood 
of the revolution. Think nothing of me 

take no thought for the political fate 
of any man whomsoever—but come 
back to the truths that are in the 
Declaration of Independence. You may 
do anything with me you choose, if you 
will but heed these sacred principles. 
You may not only defeat me for the 
Senate, but you may take me and put 
me to death. While pretending no in- 
difference to earthly honors, I do claim 
to be actuated in this contest by some- 
thing higher than an anxiety for office. 
I charge you to drop every paltry and 
insignificant thought for any man’s 
success. It is nothing; I am nothing; 
Judge Douglas is nothing. But do not 
destroy that immortal emblem of Hu- 
manity—the Declaration of Independ- 
ence. 


Here is a platform for those seeking 
public office. Here are high principles 
which should guide the judges of our 
courts who are ignoring or by-passing 
our Constitution. Here is a tocsin to 
awaken every American who wishes 
“to preserve, protect, and defend” the 
Constitution of the United States, so 
that his God-given rights may not be 
taken from him by legislation, by 
executive decree or by judicial decision. 


II. 
“We, the People” 


I do solemnly swear (or affirm) that 
I will...to the best of my Ability, 
preserve, protect and defend the Con- 
stitution of the United States. 

Constitution of the United States 

Article II, Section 1, Clause 8 


John W. Davis, a past President of 
the American Bar Association and a 
great constitutional lawyer, pointed out 
that 


The Constitution has but two ene- 
mies, whether foreign or domestic, who 
are in the least to be feared. The first 
of these is ignorance—ignorance of its 


contents, ignorance of its meaning, ig- 
norance of the great truths on which 
it is founded and of the great things 
that have been done in its name. And 
the second is indifference—the sort of 
indifference which leads many people, 
otherwise well enough behaved, to ig- 
nore both the rights and duties of 
citizenship. 


September 17 is the anniversary of 
the signing of the Constitution of the 
United States. It was written and 
adopted in fulfillment of the Declara- 
. That to 
secure these rights, Governments are 


tion of Independence 


instituted among Men, deriving their 
just powers from the consent of the 
governed. .. .” 

The Constitution was written and 
adopted by the Convention, but was 
submitted to the vote of the people, 
since the Preamble recited that “We, 
the people” ordained and established it. 
After long debate it was ratified, but 
only on condition that a Bill of Rights 
be added. 

The new Government began func- 
tioning in 1789. A Bill of Rights was 
passed by the First Congress and be- 
came effective December 15, 1791. 

After more than a century and a 
half, again we are seriously debating 
many provisions of the Constitution. It 
is being attacked from without and it 
is being undermined and_ by-passed 
within the United States. 

How shall the citizen know what his 
rights are so that he may arrive at 
right decisions? 

To meet the two enemies of the 
Constitution—ignorance and _indiffer- 
ence—we need knowledge and active 
interest in its preservation. 

John Jay, while Chief Justice of New 
York, said: 


Every member of the State ought 
diligently to read the Constitution of 
his Country and teach the rising gen- 
erations to be free. By knowing their 
rights, they will sooner perceive when 
they are violated and the better pre- 
pare to defend and assert them. 


To acquire and keep this knowledge 
of his Constitution, each citizen should 
have at least a working library, such 


as the following: 


1. The Constitution 
(a) Your Ruccep Constitution: 


How Amertca’s House or Freepom Is 


Revitalizing Citizenship 





George W. Nilsson has practiced 


in Los Angeles since 1924. A native 
of Chicago, he is a graduate of 
Northwestern University Law 
School. Mr. Nilsson practiced in 
Arizona from 1915 to 1924. A mem- 
ber of the Association’s Committee 
on American Citizenship, he has 
been active in the work of the Sec- 
tion of Mineral and Natural Re- 
sources Law as well as in many 
service and fraternal organizations. 





PLANNED AND Buitt. By Bruce Allyn 
Findlay and Esther Blair Findlay 
(Stanford University Press, 1950. Spe- 
cial edition $3.50, cloth $1.50, paper 
cover $1.00.) 


This book makes it easy to read and 
understand the Constitution of the 
United States. An article or clause is 
printed on one page; on the opposite 
page is a clear and concise explanation 
of that article or clause. The type is 
large and there are many helpful draw- 
ings. The book should be in every 
home, readily available for study or 
reference. 


(b) THe Great Renearsat: THE 
Story oF THE MAKING AND RATIFYING 
or THE Constitution. By Carl Van 
Doren (1948. Viking Press—$3.75). 


(c) THe Feperauist (Modern Li- 
brary #139, or Everyman’s Library 
#519—$1.25). 


Essays in support of the adoption of 
the Constitution. Among the greatest 
dissertations on government ever writ- 
ten. 


2. Bill of Rights 
(a) GUARANTEED For Lire: Your 


Ricuts Unper tHE Unitep STATES 
Constitution. By Bruce Allyn Findlay 


June, 1958 + Vol. 44 519 


















































































Revitalizing Citizenship 


(Prentice-Hall, Inc., Englewood Cliffs, 
New Jersey. 1955. Paper-covered edi- 
tion $1.66. Cloth $2.50). 

This book is similar in format to 
Your Rugged Constitution. \t discusses 
each personal right on a page and 
illustrates it with sketches. These are 
contrasted with conditions under totali- 
tarian rule. 

(b) THe BirtH or THE BILL oF 
Ricuts, 1776-1791. By Robert Allen 
Rutland (The University of North 
Carolina Press, Chapel Hill, N. C. 
1955—$5.00). 

As stated in the preface, “This book 
represents an effort to draw together 
in one volume the story of how Ameri- 
cans came to rely on legal guarantees 
for their personal freedom.” 

(c) THe Britt or Ricuts anp WHat 
Ir Means Topay. By Edward Dum- 
bauld (University of Oklahoma Press, 
1957, $3.75). 

(d) THe Forcotten NintH AMEND- 
MENT. By Bennett B. Patterson (The 
Bobbs Merrill Co., Inc., Indianapolis, 
Indiana—1955—$5.00). 

The book gives the legislative history 
of the Ninth Amendment and judicial 
construction thereof. In the appendix 
is a copy of the resolution of the House 
of Representatives of August 24, 1789, 
proposing the Bill of Rights, together 
with copies of the proceedings in the 
Senate and House of Representatives 
during the discussion and adoption of 
the first ten Amendments to the Con- 
stitution of the United States. There is 
an introduction by Dean Roscoe Pound. 

(e) THe Firth AMENDMENT: YEs- 
TERDAY, Topay AND Tomorrow. By 
R. Carter Pittman (42 A.B.AJ. 509 
[June, 1956]). 

The article is the result of much 
research and is fully documented. It 
brings out the historic limitations on 
the guarantee against self-incrimina- 
tion and thus brings that portion of the 
Fifth Amendment into proper focus. 

(f) Tue Britt or Ricuts. By Judge 
Learned Hand (Harvard University 
Press, 1958. $2.50). 

3. Background of Our Constitution 

(a) THe Declaration oF INDEPEND- 
ence AND Wuat It Means Topay. 
By Edward Dumbauld. (University of 
Oklahoma Press, 1950. $3.75) 

(b) Spiritual: Tue Key to Peace. 
By Clarence Manion (1951—$2.00). 

The author emphasizes that our in- 
stitutions rest upon the conviction that 
every individual is a child of God and 
therefore of supreme worth. 

(c) Historical: Suort History oF 
tHE EncusH Peopte. By Green 
(Everyman’s Library, #727 and 728, 
$1.25 each). 

Read the introduction and the first 
chapter to learn how freedom is given 
away for “security”—thus losing both. 
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4. Fiction 

THe Tree or Linerty. By Elizabeth 
Page (1939 Rinehart—$4.00). 

The life of a man from 1757 to 1806. 
Begins with him as a boy in the moun- 
tains when his parents have been mas- 
sacred by the Indians. It carries him 
through the pre-Revolutionary days, 
his experience as a soldier, including 
Valley Forge. the difficult days of “The 
Critical Period”, the debates about the 
adoption ot the Constitution, through 
the formative period of the United 
States, to the election of Jeflerson as 
President. 

5. Truths About the Workings of 

Russian Communism 

(a) The Masters or Decertr—THE 
Story or COMMUNISM IN AMERICA AND 
How To Ficurt Ir. By J. Edgar Hoover, 
Director of F.B1. (Published by Henry 
Holt & Co., February, 1958, $5.00). 

(b) Brier oN CommuntsM: Marx- 
isM——LeENINISM; Its AlMs, PURPOSES, 
Ossectives AND Practices. Pamphlet 
issued by the American Bar Associa- 
tion, 1155 East 60th Street, Chicago 37, 
‘/linois. 

(c) Verpict or THree Decapes. By 
Julian Steinberg (Editor—Duell, Sloan 
and Pearce, 1950). 

This book covers the thirty years 
from 1917 to 1947. It is a collection 
of articles by Communists who took 
part in, or newspapermen who wit- 
nessed, the events written about. There 
is an illuminating introduction for each 
decade and a short editorial giving 
biographical data about each writer. 


In James, 2:16-20, we read that 
faith without works is dead. It is said 
that in 
“Idiot” meant a citizen taking no part 


ancient Greece, the word 
in public affairs. 

To know the Constitution and the 
Bill of Rights is fundamental, but not 
enough. There must be conviction, 
courage and initiative, leading to 
action. The official oath is to “preserve, 
protect, and defend” the Constitution 
of the United States. 

What is needed is the conviction, 
courage and initiative of the Pilgrims 
and of the settlers of Jamestown; of 
the soldiers of the American Revolu- 
Daniel Davy 
Crockett; of the Mountain Men and 
the pioneers who crossed the plains in 


tion; of Boone and 


covered wagons. 

We have the same document which 
was signed in 1787 and became opera- 
tive in 1789. We can have the same 
Constitution—provided its provisions 
are not ignored, undermined or by- 
passed. 






We have the same convictions, initia- 


tive and courage — proved on _ the 


battlefields of three wars in our life- 
time, but thrown away by timidity in 
high places. 

Finally, we have the same faith in 


the Creator who endowed “all men” 


with Life, Liberty and the oppor- 
tunity for the pursuit of happiness. 
With faith in God and with renewed 
faith in our ability to govern ourselves, 
we may say with St. Paul (II Cor. 


3:17): “where the Spirit of the Lord 


is, there is liberty”. 


Il. 
“What of Our Bill of Rights?” 


The deterioration of every government 
begins with the decay of the principles 
on which it was founded. 
— Montesquieu 

(The Spirit of Laws, Book VIII) 


The new year is a time when 
business and industry take inventory, 
a time for individuals to make new 
resolutions for a better life. 

The patriots who fought in the 
secure in- 


American Revolution to 


dependence and who established the 


United States insisted that a declara- 
tion of individual rights was absolutely 
Randolph, of 


Virginia, declared its purposes thus: 


necessary. Edmund 


In the formation of this Bill of 
Rights two objects were contemplated; 
one, that the legislature should not in 
their acts violate any of those canons: 
the other, that in all the revolutions of 
time, of human opinion, and of govern- 
ment, a perpetual standard should be 
erected, around which the people might 
rally, and by a notorious record be 
forever admonished to be watchful, 
firm and virtuous. 


Have we preserved our rights; or 
added to them, or have we allowed 
them to be frittered away? What is 
the balance? 

In May of 1776, the Commonwealth 
of Virginia, pursuant to a suggestion 
from the Continental Congress, held 
a convention to frame a constitution 
for the new state. On June 12, 1776, 
“The Declaration of Rights” was 
approved. On June 20, 1776, the new 
Virginia Constitution was adopted. The 
(Continued on page 593) 
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Good Fences and Good Neighbors: 


Restraints on Immunity of Sovereigns 


by William Harvey Reeves * of the New York Bar (New York City) 


When the International Bar Association convenes in Cologne for its 


seventh conference next month, one of the matters that it will discuss is 


a resolution dealing with the sovereign immunity of foreign governments 


in the courts of countries whose citizens may have a cause of action against 


them. The old doctrine, as Mr. Reeves points out, is out of keeping with 


the modern trend of the law. It is interesting to note that foreign govern- 


ments may well be entitled to greater immunity in American courts than 


the United States Government. 





Should jurisdictional immunity be 
granted to a sovereign state by the 
courts of another sovereign? This is 
a question which has held the attention 
of attorneys, jurists and statesmen for 
more than a century. What special priv- 
ileges should be granted to a sovereign 
which sues a private person or cor- 
poration in the jurisdiction where that 
person is a citizen or incorporated? 
What immunity from suit should be 
granted to a foreign sovereign in the 
country where a claim arose in favor 
of a citizen of that country; a claim 
which, if the sovereign did not have 
immunity, would be there enforceable? 

Two growing factors have rendered 
the problem more acute in modern 
times. These have progressed rapidly 
First, 
throughout the free world we have seen 


ever since World War II. 


a growing list of economic activities 
assumed by sovereigns. These sover- 
eigns frequently have business dealings 
with the citizens of other countries; 
they arrange for the purchase and trans- 
portation of raw materials needed with- 
in their own countries. They borrow 


money and do other acts which are of 
a purely commercial nature, trans- 
actions in which ordinary businessmen 
engage daily. Second, we have observed 
the shrinking of the physical size of 
the world as measured by the length of 
time which is required to traverse it 
and this has increased the growing 
interdependence of the nations of the 
free world so that all businessmen of 
one country become necessarily, direct- 
ly or indirectly, in touch with those of 
other countries and back of the busi- 
nessman stands his own government 
protecting, encouraging and very fre- 
quently actually guaranteeing the ob- 
ligations which he undertakes in other 
countries. “Trade follows the flag” 
sometimes precedes it. 

A definite answer to the questions 
relating to sovereignty with a defini- 
tion of the rights and immunities of 
sovereigns when through agents they 
are in business contact with citizens of 
other states is needed at this time as 
a necessary co-ordinating factor among 
the nations of the world. 

Although the rights of a sovereign 


outside of its own domain have been 
seriously considered for more than a 
hundred years, a state of confusion still 
exists in this field not only within the 
United States but in all of the free 
countries of the world. Clearly, to 
countenance and even increase im- 
munity from law is obviously to de- 
crease the range and meaning of law. 
If a foreign state and its agencies are 
immune from legal process, an indi- 
vidual who may have been damaged in 
tort or may have an unfulfilled contract 
with a sovereign is rendered powerless 
and, thus, the individual’s rights of 
private property recognized almost uni- 
versally throughout the free world will, 
in this particular, be disregarded. To 
resolve this confusion will result in the 
better administration of justice when 
friendly sovereigns appear in each 
other’s courts or when a right accrues 
against a friendly foreign sovereign. 


Professional Conference at 
Cologne To Discuss Problem 
The International Bar Association, ! 
at its Sixth International Conference 
of the Legal Profession held in Oslo, 
Norway, in 1956, devoted one full 
symposium to the subject: “Sugges- 
tions for Alleviating Hardships Arising 
from Sovereign Immunity in Tort and 


1. The International Bar Association has a 
membership of bar associations in some thirty- 
seven countries of the world. The American 
members are the American Bar Association, 
the Association of the Customs Bar, The Con- 
sular Law Society, the Federal Bar Association 
and the National Association of Women Law- 
yers. The International Bar Association holds 
a meeting once every two years. 
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Contract”. The meeting itself had a 
truly international flavor, for Manuel 
Escobedo, President of the Bar Asso- 
ciation of Spain, presided over the 
meeting; the rapporteur was Mario 
Matteucci of the /nstitut International 
pour [Unijication du Droit Privé, Italy, 
and four papers on the subject were 
presented, the authors representing 
three countries. Three of the authors 
were present and each presented his 
views and defended his thesis after- 
wards in an open meeting. These three 
speakers were a Norwegian, an English- 
man and an American.” 


The speakers announced that, prior 
to the meeting, they had met (although 
none had known any of the others 
prior to their arrival in Oslo) and 
had agreed upon a resolution contain- 
ing six propositions which they pre- 
sented to the meeting for consideration 
and discussion. The meeting approved 
of them in principle and thereafter the 
moderator, the rapporteur and_ the 
three speakers conferred by letter and 
agreed upon certain minor modifica- 
tions growing out of the speeches them- 
selves and the general discussion at the 
meeting. 

The resolution as so prepared was 
submitted to the Council of the Inter- 
national Bar Association meeting in 
Lisbon in March, 1957, and was ac- 
cepted by that meeting for considera- 
tion and vote at the general meeting to 
be held in Cologne in 1958. This, it 
may be said, is the usual procedure 
followed by the International Bar Asso- 
ciation, for no resolution or proposition 
can become official until the following 
meeting two years after it was intro- 
duced. In the interim year, any reso- 
lution must have been approved by 
the Council for inclusion on the 
agenda. 

When the delegates from the various 
bar associations in the world assemble 
at the next meeting they will express 
their views concerning this resolution. 
The American Bar Association is en- 
titled to send ten voting delegates. This 
is the resolution which they will be 
asked to vote on at the meeting of 
the International Bar Association in 
Cologne, Germany, on July 21 to 26, 


1958: 
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1. A State may be made a party to 
an action or proceeding respecting any 
sea-going vessel, or the cargo of any 
sea-going vessel, owned, chartered or 
operated by that State or by any agency 
thereof, whether such agency be in 
corporate form or otherwise, and shall 
not be entitled to immunities by reason 
of its sovereignty and any judicial 
process brought against the State, or 
against such sea-going vessel, or the 
cargo thereof, in connection with such 
proceeding shall have the same force 
and effect as against any private 
corporation or the property of such 
corporation similarly situated, and no 
State, in whose Courts the proceeding 
has been instituted, will grant any im- 
munity by reason of the fact that the 
said sea-going vessel is owned, char- 
tered or operated by the State or any 
agency thereof, or that the State or 
any agency thereof has any financial 
interest therein or in the cargo thereof. 

The provisions herein shall not apply 
in any instance to warships, state 
yachts, coast guard vessels or other 
vessels employed exclusively in a gov- 
ernmental or non-commercial service. 

2. A State, by instituting a proceed- 
ing in a Court of another State, submits 
to the jurisdiction of that Court in 
respect of all counterclaims which are 
permitted in civil actions by the laws 
of the State wherein the action has 
been commenced, but no judgment on 
counterclaim may be enforced beyond 
the amount of recovery of the State in 
the action unless the counterclaim 
states a cause of action in which a 
State may be made a respondent in the 
Court of another State as hereinafter 
provided. 

3. A State may be made a respondent 
in a proceeding in a Court of another 
State: 


(a) When it gives express consent 
at the time the proceeding is in- 
stituted; or 

(b) When, after notification of 
the proceeding, it takes any steps re- 
lating to the merits in that proceed- 
ing before asserting its immunity; or 

(c) When, by the contract upon 
which the proceeding is based, it 
has previously consented to the 
institution of the proceeding; or 

(d) When, by treaty with the 
State in whose Court the proceeding 
is brought, it has previously con- 
sented to the institution of such a 
proceeding; or 

(e) When it has previously, by 
law or regulation or declaration in 
force when the claim of the com- 
plainant arose, indicated that it 
would consent to the institution of 
such a proceeding; or 

(f) When the proceeding relates 
to rights or interests in, or to the 






use of, immovable property which is 

within the territory of such other 

State and which the respondent State 

owns or possesses or in which it has 

or claims an interest; or 

(g) When the proceeding relates 
to its acquisition by will, succession 
or gift of property subject to the 
jurisdiction of such other State; or 

(h) When, in the territory of such 
other State, it engages in an indus- 
trial, commercial, financial or other 
business enterprise in which private 
persons may there engage, or does 
an act there in connection with such 
an enterprise wherever conducted, 
and the proceeding is based upon 
the conduct of such enterprise or 
upon such act. 

The foregoing provision shall not 
be construed to allow a State to be 
made a respondent in a proceeding 
relating to its public debt. 

(i) When the proceeding relates 
to its title, rights or obligations as 
the actual or beneficial owner of 
shares in a corporation or other 
association for profit organized un- 
der the laws of such other State, 
provided that nothing in this sub- 
paragraph shall enable any process 
of execution to issue against any 
such shares. 

4. A State which is a party to a 
proceeding in a Court of another State 
shall not be required: 

(a) to produce documents con- 
cerning which it deems a disclosure 
incompatible with its general na- 
tional interests; 

(b) to produce evidence as to 
matters concerning which it deems 
a disclosure incompatible with its 
general national interests; 

(c) to produce as a witness a 
person having diplomatic immunity. 

Nevertheless, if a State declines to 
produce documents or evidence, the 
proceeding may be stayed or dis- 
missed in the interests of justice. 

5. A State may permit orders or 
judgments of its courts to be enforced 
against the property of another State 
not used for diplomatic or consular 
purposes: 

(a) When the property is im- 
movable property; or 


2. Papers on the subject were submitted by 
Sven Arntzen (Norway), Richard O. Wilber- 
force (England)—with whom in the prepara- 
tion of the paper, W. O. Carter and A. B. 
Lyons (also of England) collaborated—Ralph 
G. Boyd (United States of America) and 
William Harvey Reeves (United States of 
America). Of the four authors all but Mr. 
Boyd were present and spoke at the meeting. 

e paper written by the author of this 
article was, with some amendments, later pub- 
lished by the Va. L. R., Vol. 43, No. 4, under 
the title Leviathan Bound—Sovereign Immu- 
nity in a Modern World. The editors of the 
Va. L. R. have most courteously permitted 
relevant excerpts of that article to be re- 
printed here without the necessity of indicat- 
ing in each case the particular source of what 
is, in fact, a quotation. For their co-operation 
and courtesy, the author is indebted. 

































(b) When the property is used in 
connection with the conduct of an 
enterprise such as is described in 
the preceding Article 3, subdivision 
(h); or 

(c) When the property has been 
specifically pledged, hypothecated 
or where any representation has 
been made by any agreement, treaty 
or contract, that certain specified 
property is or will be available for 
the satisfaction of any judgment or 
award in like manner as non-govern- 
mental property. 

In no case, however, shall a State 
permit any order or judgment of a 
punitive nature to be enforced 
against the property of another State. 
6. A State need not accord the privi- 

leges and immunities incident to sover- 
eignty to such juristic persons as cor- 
porations or associations for profit 
separately organized by or under the 
authority of another State, regardless 
of the nature and extent of govern- 
mental interest therein or control there- 
of. Whether or not a juristic person 
as herein defined was separately or- 
ganized for profit or solely to carry on 
governmental functions shall be de- 
termined on the evidence in the Court 
in which the action is brought. 


The problems of the rights and im- 
munities of sovereigns are common to 
the free world. The Communist world 
does not have them, for the Communist 
theory of government has attributed 
to sovereignty those same qualities 
which ancient Rome had attributed to 
it in the heyday of its world-wide 
political, economic and military domi- 
nation; superior right, all power, every 
privilege, absolute immunity. 

But the concepts of government in 
the free world have been very different, 
for there dwells the ideal that govern- 
ments are instituted among men, not 
only deriving their just powers from 
the consent of the governed, but de- 
signed “to promote the general wel- 
fare”. They exist not for themselves 
or for a few, but for all the sovereign 
people from whom the right to govern 
is derived, 

A convenient analysis of our prac- 
tical problems may be found in the 
answer to two pertinent questions: 
“What are the immunities of the 
United States in its own courts when 
a United States citizen has a grievance 
What are the immunities 


against it?” “ 
of a foreign sovereign in United States 
courts in a similar situation when a 
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United States citizen has a grievance 
against it for acts done within the 
United States?” 


Sovereign Immunity .. . 
A Professional Viewpoint 

It may come as a shock to some to 
realize that a foreign government with- 
in the United States has far greater 
immunity than the United States Gov- 
ernment itself. The United States may 
be said to have taken an early and 
progressive viewpoint as to the rights 
of its own citizens to sue the United 
States Government in its own courts. 
In fact, a series of enactments begin- 
ning in 1797 as well as certain inter- 
national agreements have substantially 
taken away from the United States as 
a sovereign the defense of sovereignty. 
Thus, the United States has in these 
ways through congressional action or 
international agreements given its “con- 
sent” to be sued. 

The first step in this progress oc- 
curred in the earliest times of the 
Republic. In the Act of March 3, 
1797,* the Federal Government was, in 
any suit against a citizen, subjected to 
all counterclaims which that citizen 
might have, up to the extent of the 
Government's claim. This statute has 
been liberally construed and, although 
no mention is made in the statute of 
the scope of a counterclaim to be al- 
lowed against a sovereign, the Supreme 
Court in an early case expressly stated 
that such counterclaims may arise out 
of transactions not the subject matter 
of the suit. In construing the third and 
fourth sections of the statute, the Court 
said: 


The terms of these sections are very 
broad and comprehensive. . . . There 
being no limitation as to the nature 
and origin of the claim for a credit 
which may be set up in the suit, we 
think it a reasonable construction of 
the act, that it intended to allow the 
defendant the full benefit at the trial of 
any credit, whether arising out of the 
particular transaction for which he was 
sued, or out of any distinct and in- 
dependent transaction, which would 
constitute a legal or equitable set-off, 
in whole or in part, of the debt sued 
for by the United States. .. .4 


The attitude generally that the rights 
of individuals should be protected as 
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against the Government has always 
been an American doctrine. Here that 
doctrine has a philosophical basis, for 
we hold that the people are, in fact, 
the sovereign so that the sovereign and 
the people are one. 


As no person in this government 
exercises supreme executive power, or 
performs the public duties of a sover- 
eign, it is difficult to see on what solid 
foundation of principle the exemption 
from liability to suit rests... .5 
A half century later, the Court of 

Claims* was established and no effort 
has ever been made to limit the power 
there granted of anyone to sue the 
Government for redress of contract 
wrongs. The matter was of concern to 
President Lincoln even during the Civil 
War. This was emphasized recently by 
Justice Frankfurter in a dissenting 
opinion: 


3. Act of March 3, 1797, 1 Stat. 514-15. 

4. United States v. Wilkins, 6 Wheat. 135. 
144-45 (1821). 

5. United States v. Lee, 106 U.S. 196, 206 


6. Act of Feb. 24, 1855, 10 Stat. 612, as 


amended, 12 Stat. 765. 14 Stat. 9. See United 
States v. Jones. 119 U.S. 477 (1886). 
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Immunity of Sovereigns 





...Even while the Civil War was 
raging Lincoln deemed it important to 
ask Congress to authorize the Court of 
Claims to render judgments against the 
Government. He did so on the score 
of public morality. “It is,” wrote Lin- 
coln in his First Annual Message, “as 
much the duty of Government to ren- 
der prompt justice against itself in 
favor of citizens as it is to administer 
the same between private individuals. 
..-”’ Though this immunity from suit 
without consent is embodied in the 
Constitution, it is an anachronistic sur- 
vival of monarchical privilege, and runs 
counter to democratic notions of the 
moral responsibility of the State.* 


The year 1887 also saw a further 
broadening of the rights of an Ameri- 
can citizen to hold his Government to 
civil liability in the passage of the 
Tucker Act.® 

During World War I, the Govern- 
ment found it convenient for the carry- 
ing on of certain of its duties to create 
wholly owned corporations. Although 
these were concerned solely with busi- 
nesses which were properly within the 
functions of government, they were 
created as ordinary business corpora- 
tions and could sue and be sued, as any 
private corporations. 

In 1926, the Convention of Brussels 
drastically restricted the doctrine of 
sovereign immunity in admiralty mat- 
ters.” The signatories to the convention 
did not include the United States, but 
the United States has never claimed 
sovereign immunity as to its own 
merchant vessels. And just the year 
before, the United States had estab- 
lished its position in this regard by a 
legislative enactment.!° 

In 1946, recognizing that many of 
the departments of Government were 
dealing with property rights of the 
citizens and some departments even 
had judicial power, Congress passed an 
act entitled “An Act To Improve the 
Administration of Justice by Prescrib- 
ing Fair Administrative Procedure”.!! 

By this legislation, Congress firmly 
re-established the view that the judi- 
ciary is, and should continue to be, the 
final arbiter between the administrative 
departments of Government and the 
citizens and should, on the one hand, 
support administrative rulings and, on 
the other hand, assure to each citizen 
that his rights are protected.'? 
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Congress again in 1946 recognized 
that the doctrine of sovereign immunity 
is indeed contrary to principles of a 
democratic society and passed the 
Federal Tort Claims Act.'* The pur- 
pose was, as the name implied, to give 
opportunity to secure redress against 
the Government for tort. 

These acts which substantially effect 
remission of sovereign prerogalive do 
not apply to a foreign sovereign in 


our courts. 


Foreign Sovereigns... 
A Changing Attitude 


Foreign sovereigns appearing as 
litigants in our courts have generally 
been accorded immunity, if desired, 
but there has been a growing feeling 
that the foreign sovereign which, acting 
through its official agenis, comes to the 
United States, buys and sells, borrows 
and does other commercial acts, no 
different from those which can be and 
normally are performed by private 
corporations, corporations which could 
be either of that sovereign’s country 
or of the country with whose business 
men the foreign sovereign is dealing, 
should not be accorded immunity. 
There is really no authority for any 
broad proposition that, at all times and 
at all places and under all circum- 
stances, in the United States a friendly 
foreign sovereign and its property 
have immunity, although at times it 
seems it has been so badly interpreted 
that one would believe that this was 
considered to be its meaning. 

Those who cite the Schooner Ex- 
change'* case for a universal proposi- 
found in that 


particular instance that a_ sovereign 


tion because Marshall 


should be entitled to immunity, over- 
look not only the reasoning of Marshall 
but his application of that reasoning 
to a later case in which he himself 
wrote the opinion denying the plea. 





7. Kennecott Copper Corp. v. State Tax Com- 
missioner, 327 U.S. 575, 580-581 (1946) (dissent- 
ing opinion). 

8. 24 Stat. 505 (1887). 

9. International Convention for the Unifica- 
tion of Certain Rules concerning the Immuni- 
ties of Government Vessels, signed at Brussels, 
April 10, 1926; Treaty Information Bull. No. 
18, at 67 (U.S. Department of State 1931). 

10. Act of March 3, 1925, 43 Stat. 1112. 

11. 60 Stat. 243 (1946). 

12. The principle, however, still remains that 
the United States may not be sued without its 


consent. Cf. Corday v. Brownell, 207 F. 2d 610 
(D.C. Cir. 1953). 

13. 60 Stat. 842 (1946), as amended, 61 Stat. 
722 (1947). 

14. The Schooner pecbenge v. M’Faddon, 7 
Cranch 116. The distinction bet 


ween merchant 
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In 1824, only twelve years after the 
Schooner Exchange case, came the de- 
cision in the case of The Bank of the 
United States v. The Planters’ Bank of 
Georgia, in which the plea of sovereign 
immunity was raised by the»Planters’ 
Bank because the State of Georgia was 
one of the incorporators. In rejecting 
this plea, Marshall said: 


It is, we think, a sound principle, 
that when a government becomes a 
partner in any trading company, it 
devests itself, so far as concerns the 
transactions of that company, of its 
sovereign character, and takes that of 
a private citizen. Instead of communi- 
cating to the company its privileges 
and its prerogatives, it descends to a 
level with those with whom it associ- 
itself, and takes the character 
which belengs to its associates, and to 
the business which is to be transacted. 

(Italics supplied.) 1° 


ates 


The case of a government actually in 
trade within the United States did not 
come before Marshall, but surely in 
the process of reasoning it is but a 
step from the statements above quoted 
to a holding that a government, domes- 
tic or foreign, which is in trade takes 
the character of the business which is 
to be transacted. 

Since there is no legislation on the 
subject, the courts of the United States 
have sought to lessen the harshness of 
the rule of sovereign immunity when 
it adversely affects American citizens, 
but the progress here has been slow 
and somewhat halting. 

The 


clearly would be contrary to any idea 


earliest type of case which 
of “natural equity” would be an in- 
stance in which the foreign sovereign 
sought to recover from an American 
in the courts of the United States, al- 
though, in the very transaction on 
which the sovereign sued, the citizen 
had sustained a loss or damage, per- 
(Continued on page 591) 


ships and armed vessels was considered by the 


lower court and in that case, Justice Bushrod 
Washington, a Justice of the Supreme Court 
but then sitting as Circuit Judge, said: 

“I presume it will scarcely be denied that 
for repairs done in this state to a public 
armed vessel of a foreign prince she may be 
proceeded against in the admiralty by the 
ship-carpenters and material men in_ the 
same manner as if she were a merchant 
vessel...."" McFaden v. The Exchange, 16 
Fed. Cas. No. 8786, at 88 (C.C.D. Pa. 1811) 
(Note: This is the same case reported in the 
Supreme Court, 7 Cranch 116, in spite of the 
variation in the spelling of this libellant’'s 
name.) 

That issue was not before the courts. The 
statement is dictum only. 
15. 9 Wheat. 904, 907 (1824). 

















Federal ‘Taxation: 


What Is a Charitable Organization? 


by Herman T. Reiling * Assistant Chief Counsel of the Internal Revenue Service 


Although the exemption of charitable organizations from the provisions 


of the Internal Revenue Code is one of the oldest in our tax law, there 


has always been a great deal of confusion as to the meaning of the words 


“charitable organization”, which are not defined in the statute. Mr. Reiling 


has written this article especially for the general practitioner of law in the 


hope of clearing up some of the widespread misunderstanding about this 


question. 





More than sixty years have passed 
since the enactment of the first exemp- 
tion of charitable organizations from 
federal income taxation, yet we have 
not developed a new and distinct body 
of rules peculiar to the administration 
of the exemption. What is more sig- 
nificant from a practical standpoint, 
we do not have sufficient new source 
which to 
generalizations essential to organizing 


materials from make the 
a systematic body of rules that are 
peculiarly applicable to the exemption. 
The court decisions respecting the ex- 
emption are too few and too inconclu- 
sive to serve such a purpose. The pub- 
lished administrative regulations and 
rulings do not accomplish such an 
objective, for they too do not describe 
a rounded novel philosophy of any 
kind. And to complete the record, the 
statute law contains no indication that 
charity is to be given a distinct mean- 


ing for the purposes of the exemption. 


The Act of 1894 

In view of this dearth of new prece- 
dent, it is rather late to try to in- 
augurate an entirely distinct concept 
of statutory terms that have been in 


use as long as those which describe 
the exemption. The original exemption 
from federal income taxation was in 
the Act of 1894.! 
porations, companies or associations 


It applied to cor- 


“organized and conducted solely for 


charitable, religious, or educational 


purposes”, and was so applied without 
a statutory definition of the descriptive 
terms “charitable, religious, or edu- 
cational”. 

This exemption of course did not 
become effective, since the Act pro- 
viding for it was held to be unconsti- 
tutional.? Nonetheless, the terms of the 
exemption were in substance included 
in the Corporation Excise Tax Act of 


The author emphasizes that this discussion 
represents his own personal views and is not 
to be interpreted in any sense as the official 
opinion of the Treasury Department or any 
unit thereof. 

1. Section 32, Act of August 27, 1894, 28 Stat. 
509, which provided inter alia “that nothing 
herein contained shall apply to corporations 
companies, or associations organized and con- 
ducted solely for charitable, religious, or edu- 
cational purposes.” 

2. Pollock v. Farmers Loan & Trust Co., 158 
U.S. 601. 

3. Section 38, Act of August 5, 1909, 36 Stat. 
11, which provided that the tax should not 
apply ‘‘to any corporation or association organ- 
ized and operated exclusively for religious, 
educational, or charitable purposes, no part of 
the net income of which inures to the benefit 
of any private stockholder or individual.” 

4. Section II(G) (a), Act of October 3, 1913, 
38 Stat. 114, which provided that the tax 
should not apply ‘‘to any corporation or associ- 
ation organized and operated exclusively for 





1909.° Moreover, beginning with the 
income taxing act of 1913,4 and with- 
out any basic change, they have been 
continued as the main exemption of 
charitable organizations in all sub- 
sequent income taxing acts.° 


Later Developments 

Thus, even today, the statute does 
not define the term “charitable, re- 
ligious, or educational purposes”. Some 
elaboration has been made by adding 
the descriptive words literary and scien- 
tific. By other additions, it has been 
provided that the exemption shall not 
apply to an organization the net in- 
come of which inures to the benefit of 
a private shareholder or individual or 
to an organization that engages in 
propaganda or in influencing legisla- 
tion.® Each of these additions accords 
with views that are implicit in the 
legal concept of charity. Take, for ex- 
ample, the provision respecting propa- 


religious, charitable, scientific, or educational 
purposes, no part of the net income of which 
inures to the benefit of any private stock- 
holder or individual.” 

5. Section 1l(a) of the Act of September 8, 
1916, 39 Stat. 756, and § 231(6) of the Revenue 
Act of 1918, 40 Stat. 1057, contained provisions 
identical to those in the Act of 1913. foot- 
note 3. Section 231 of the Revenue Act of 1921, 
42 Stat. 227, added the word “literary” and the 
phrase “or for the prevention of cruelty to 
children or animals”. And the Revenue Act of 
1934, 48 Stat. 680, added the qualification that 
“no substantial part of the activities of which 
is carrying on propaganda, or otherwise at- 
tempting, to influence legislation. For present 
exemption, see § 501(c) (3), LR.C., 1954. Be- 
ginning with the amendment of the Act of 
1916 by §1201(2) of the Act of October 3, 
1917, 40 Stat. 300, deductions in computing net 
income have been allowed for charitable con- 
tributions. For present statute on these deduc- 
tions, see § 170, I.R.C., 1954. 

6. See footnotes 4 and 5. 
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ganda and legislation, which was not 
added until the enactment of the Reve- 
nue Act of 1934. It codified a long- 
established administrative position. It 
makes clear what should have been 
evident from the beginning of the 
exemption—and what, I may add, 
the rule in the law of charitable uses— 
namely, that a distinction is to be made 
between activities that are substantial 
and those that are incidental to a pri- 
mary charitable purpose and are alone 
not sufficient to nullify the charitable 
character of an organization. 

Thus, an exemption is not to be 
denied a charitable institution which 
appeals to the public to save its prop- 
erty from being taken from it in a 
condemnation proceeding. Nor does a 
public educational institution lose its 
exemption because it attempts to defeat 
legislation that would adversely affect 
its existence or otherwise interfere with 
its work of instructing students in sub- 
jects which properly belong in its 
curriculum. 

On the other hand, when an organi- 
zation engages in propaganda or legis- 
lative activities that are not incidental 
to a primary charitable purpose, the 
organization is not charitable within 
the intendment of the exemption. What 
is more, if the stated purposes of an 
organization are to disseminate prop- 
aganda or to engage in activities, the 
ultimate object of which may only be 
attained by changing existing law, the 
fact that such a purpose is stated may 
be sufficient to characterize it as sub- 
stantial. This consequence may not be 
circumvented by a general admonition 
in the articles of organization that no 
such activities shall be undertaken, 
when to give full force and effect to 
such an admonition would for the most 
part be tantamount to nullifying the 
stated purpose or would substantially 
curtail operations that the organization 
obviously intends to perform. 

Provisions also have been added 
with respect to matters such as “pro- 
hibited transactions”, “unrelated in- 
come” and “feeder corporations” ;* but 
they too go no further than to bring 
into operation rules that are implicit 
in the legal concept of charity. There 
is, however, this distinction. In view 
of the structure of the statute, these 
provisions technically do not come into 
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operation until the organization claim- 
ing the exemption has first met the dual 
test of exemption, namely, that it is both 
organized and operated exclusively for 
charitable purposes, whereas the legal 
concept of charity is pertinent at the 
outset in determining whether an or- 
ganization is a valid charity. Thus, 
notwithstanding the various statutory 
changes in the past fifty years, the 
principles brought into operation by 
the present basic exemption are for the 
most part the same as those which 
would have controlled under the origi- 
nal exemption in the Act of 1894 had 
that act been held valid. 


Statutory Definition 
Unnecessary 

From what has been said, it, how- 
ever, is not to be implied that a statu- 
tory definition of the basic descriptive 
words—“religious, educational or char- 
itable”—is essential to a better under- 
standing of the exemption. “Charity” 
in the legal sense, which includes inter 
alia the advancement of religion and 
the advancement of education, has a 
generally accepted meaning that is 
supported by a long line of British and 
American court decisions extending 
back to 1601,5 when the Statute of 
Elizabeth was adopted with respect to 
charitable uses. Indeed, the then main 
objects of charity seem to have been 
reasonably well settled for some time 
before the adoption of that statute. 

Hence, if Congress used the term 
“charitable” in its generally accepted 
legal sense—and there is no evidence 
that it intended any other meaning 
the use of the word, though not defined 
by the taxing act, is alone sufficient 
to bring the legal concept into opera- 
tion. To attempt to codify this concept 
would require us to consider all of the 
pertinent court decisions and perhaps 
would answer no special purpose not 


7. Sections 101 and 421, IR.C., 1939, as 
amended by §§ 301 ona 302 of the Revenue Act 
of 1950, and by §§ 313, Sas 339, 347 and 348 of 
the Revenue Act of 19 


8. Indeed, the law se charitable uses de- 
veloped earlier than this. See opinion of Justice 
Story in Appendix to 3 Peters. 


9. See, for example, Article IX, § 2, Arizona 
Const.; Article IX, § 1, Florida Const.; Article 
IX, § 3, Illinois Const.; Article 10, § 1, Indiana 
Const.; Article XI, § 1, Kansas Const.; Article 
X, $1, Nevada Const.; Article V, §5, North 
Carolina Const.; Article X, § 1, South Carolina 
Const.; Article X, §1, West Virginia Const. 
But property of charitable organizations may 


now served by reference books which 
explain the principles of law in relation 
to charitable uses. 

On the other hand, 
satisfaction with centuries of experi- 


to express dis- 


ence and try to provide a substitute 
definition probably would be even less 
useful. Certainly, its immediate result 
would be more confusing than en- 
lightening. Generally accepted prin- 
ciples and rules, if not wholly aban- 
doned, would be substantially ignored. 
In their place, we would have only 
unexplored philosophies. Or, in the 
alternative, it would be necessary for 
us to invent statutorily coined terms 
which, I may add, is an artificial way 
of dealing with the problem, or per- 
haps I should say it is a complicated 
way, for artificiality is complexity. 


State Pattern 

Now for Congress to intend, as I 
have suggested, that charity shall have 
its legal meaning is not a new concept. 
In adopting terms known to the law 
of charities, it adopted a pattern tradi- 
tionally employed in the states.” 

In modern times, the states usually 
have in some way exempted the prop- 
erty of charitable organizations. For 
example, in levying a property tax, 
some states limit the exemption to 
property used for charitable purposes 
and others extend it to property owned, 
though not used, by a charitable organ- 
ization. But, whatever the pattern is, 
the exemption has been put into effect 
without defining the term “charitable” 

This procedure also has been fol- 
lowed by the states wherever an exemp- 
tion for charity is allowed other than 
for property tax purposes.'” And in 
the federal field, it is followed not only 
in income taxation, as has been ex- 
plained above, but also in estate and 
gift taxation'! as well as in other 
excise taxation wherever an exemption 


be exempted from tax by statute, though the 
State Constitution provides that there shall be 
uniformity in taxation. Corporation of Sisters 
of Mercy v. Lane County, 123 Oregon 144, 261 
Pac. 694. 

10. See the various state income taxing acts 
and state inheritance taxing acts. 

11. See § 403(a) (3), Revenue Act of 1918, 
which introduced a deduction for charitable 
bequests in computing the federal estate tax 
For the present deduction, see § 2055(a) (2). 
L.R.C. 1954. A similar deduction is allowed for 
charitable gifts in oumgune the federal gift 
tax (§ 2522(a) (2), I.R.C. 1954), and has been 
so allowed from the time when the tax was 
first introduced by the Revenue Act of 1924. 























is allowed on account of charity.'* 


British Pattern 

Britain and other English-speaking 
countries also follow this pattern. The 
British experience, however, is espe- 
cially interesting because, if the scheme 
is unworkable, they should have dis- 
covered its defects long ago, for the 
general income tax was introduced 
there in 1798, or more than a century 
before the tax became an established 
source of federal revenue in the United 
States. 

In England, the administration of 
the exemption, however, is fairly sim- 
ple. An organization that is charitable 
under the law of charitable uses gen- 
erally is regarded as charitable within 
the exemption from income tax. The 
chief exception to this rule is that 
exemption is not allowed where there 
are conflicting court decisions as to 
whether an organization of a given 
character may be classified as chari- 
table.!* Where there is a conflict of this 
kind, there of course is some basis for 
mechanically applying the abstract 
rule of construction which requires 
that the doubt be resolved against the 
exemption and in favor of the tax. 
More fundamentally, the rationale 
ought to be that the exemption is to 
be applied uniformly on a nationwide 


basis. 


Generally Accepted 
Meaning of Charity 

Now it is significant that neither the 
states nor the foreign countries seem 
to have serious difficulty in deter- 
mining what constitutes a charitable 
organization for purposes of the ex- 
emption. One reason for this—and a 
reason why we should not have un- 
reasonable difficulty in this respect in 
applying the federal exemption—is 
that the term charity in its generally 
accepted legal sense is broad and com- 
prehensive, and has been so for cen- 
turies. In this country, the generally 
accepted definition was best stated by 
Mr. Justice Gray in a historic decision'* 
by him in 1867 when he was Associate 
Justice of the Supreme Judicial Court 
of Massachusetts. “A charity”, he said, 
“is a gift to be applied consistently 
with existing laws, for the benefit of an 
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indefinite number of persons, either by 
bringing their minds or hearts under 
the influence of education or religion, 
by relieving their bodies from disease, 
suffering, or constraint, by assisting 
them to establish themselves in life, or 
by erecting or maintaining public 
buildings or works, or otherwise lessen- 
ing the burdens of government.” 

Though expressed in more specific 
terms, this statement by Justice Gray 
accords with the accepted British defi- 
nition expressed by Lord Macnaghten 
in an often-cited income tax case.!° 
Said his Lordship: “ ‘Charity’ in its 
legal sense comprises four principal 
divisions: trusts for the relief of pov- 
erty; trusts for the advancement of 
education; trusts for the advancement 
of religion; and trusts for other pur- 
poses beneficial to the community, not 
falling under any of the preceding 
heads. The trusts last referred to are 
not the less charitable in the eye of 
the law because incidentally they bene- 
fit the rich as well as the poor, as 
indeed every charity must do either 
directly or indirectly.” 


“Charity” Not a 
Restricted Term 

The main reluctance to accepting 
this generally accepted definition of 
charity in applying the federal exemp- 
tion seems to be based upon the fact 
that the statute uses the descriptive 
words religious, educational, literary 
and scientific as well as the word 
charitable. Thus, so it is urged, though 
Congress used terms comprehended by 
the term charitable, it must have in- 
tended to go further than to exempt 
only charitable organizations. 

This argument, however, is in my 
opinion not convincing. It overlooks 
the fact that the inclusion of the addi- 
tional words serves a definite purpose: 
it assures an application of the legal 
concept of charity. If only the word 
charitable had been used, the exemp- 
tion might have been misconstrued by 
taxpayers not familiar with the legal 
meaning given to that term, for charity 
in its popular sense usually is confined 
to good will to the poor and the suffer- 
ing. To preclude such a narrow con- 
struction and recognizing that the tax- 
ing act ought to be written so that all 
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taxpayers can reasonably comprehend 
the meaning of statutory terms with 
which they are concerned, Congress 
used language that embraces the legal 
concept of charity even when it is 
construed by reference to popular con- 
cepts. By the additional terms used, 
Congress therefore followed the prac- 
tice of some states and in effect made 
certain that the exemption extends to 
all organizations that are charitable 
within the legal meaning of that term 
as generally accepted in all parts of 
the country. 


The Separateness 
Theory 

Nonetheless, | must say that the 
caution exercised has proved to be con- 
fusing in some respects as well as 
helpful in the manner which I have 
indicated. Because we give too little 
attention to long-established, well-set- 


12. See. for example. § 800(b). Revenue Act 
of 1918. which dealt with an admissions tax 
and inter alia exempted “any admissions al! 
the proceeds of which inure exclusively to the 
benefit of religious. educational, or charitable 
institutions. societies. or organizations.” 

13. Konstan’s Income Tax (12 Ed.), § 304 
a* Jackson v. Phillips, 14 Allen (Mass.) 539. 
5 


15. Special Commissioners v. Pemsel, |1891| 
A.C. 531, 3 Great Britain Tax Cases 53. 96. 
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tled law, one tendency is to treat all of 
the descriptive words in the exemption 
as if each were entirely separate and 
distinct from the other and unrelated 
to the legal concept of charity. 

One effect of this narrow view is 
that we sometimes try to restrict the 
word charitable to good will to the 
poor and the suffering. 
breaks down, for a place has to be 


But this view 


found in the exemption for public 
works such as public monuments, 
libraries, public swimming pools and 
other public recreational centers,'® and 
for other purposes and activities which 
are charitable in the legal sense of the 
term but are not devoted to relief of 
the poor and the suffering. 

Another consequence of the separate- 
ness theory is that we try to overcome 
its shortcoming by assigning to the 
other terms—religious, educational, 
literary and scientific—meanings which 
those terms do not embrace. Under this 
“educational”, 
expanded to 


theory, for example, is 
include 


And 


“religious” likewise is expanded to in- 


unrealistically 
every imparting of knowledge. 


clude secular activities, as, for example, 
where they may accomplish a religious 
purpose of some kind. By this process, 
“educational” and “religious” there- 
fore are given meanings so universal 
and unrealistic that they 


understood and explained with any 


can not be 


reasonable degree of definiteness. In 
short, the generalizations become so 
broad that they have little or no defi- 
nite legal meaning, and if they were 
the 
control in administering the exemption. 


adopted, rule of law could not 

Now charity in the legal sense does 
not support the separateness theory. 
The law in relation to charitable uses 
recognizes that an organization’s pur- 
poses and activities do not always fall 
into neat categories of religious per se, 
educational per se, literary per se, 
scientific per se, and charitable in the 
narrow sense of relief for the poor and 
may 


be wholly or partially religious-chari- 


suffering. On the contrary, they 


table, educational-charitable, 
charitable, scientific-charitable, charit- 
able in that they provide relief for the 


literary- 


poor or the distressed, or charitable in 


that they support a public work which 
lessens the burden of government. For 
this reason, the law does not draw fine 
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that which is 
religious and that which is not re- 


Nor does it 


distinctions between 
ligious but is charitable. 
make sharp distinctions between chari- 
table and the other descriptive words— 
educational, literary and scientific. In- 
stead, the courts appear to take the 
position that the use of other descrip- 
tive words does not narrow the mean- 
ing to be assigned to “charitable”.'* 
According to this view, and contrary 
to the unrealistic separateness theory, 
though a college alumni association 
may not engage in activities that are 
educational per se, the chances are that 
its activities may for the most part be 
said to be educational-charitable. Or, 
if we prefer to avoid the hyphenated 
word, it may be that the association 
should be classified as “educational or 
charitable”, which phrase, I may add, 
the Tax Court.!§ 
Thus, a college alumni association may 


has been used by 


be within the exemption, though, as a 


matter of law, it is not an integral 
part of the college which it serves. 
Likewise, an organization need not be 
an integral part of a church in order 
to come within the exemption, for, 
even if its activities are not per se 
religious, it nonetheless may be re- 
ligious-charitable, or religious or char- 


itable. 


A Valid Charity 

From what has been said, it is not 
to be inferred that the exemption from 
federal income tax is completely geared 
to the law of charitable uses or that it 
extends to every organization that is 
recognized as charitable by state law 
kind. 


organization to be charitable within the 


of some Nonetheless, for an 
intendment of the exemption, it must 
be a valid charity by the law of the 
state under which it is created and 
it can not 
meet the first part of the statutory dual 


test, namely, that it shall be organized 


administered;!" otherwise, 


exclusively for charitable purposes. 


Jurisdiction of chancery courts. 
Whether there is a valid charity usually 
depends upon whether the organiza- 
tion’s operations are to be conducted 
under the superintendence of a court 
of chancery, for the courts of chancery 
in this country generally have juris- 
diction to superintend organizations 












devoted solely to charitable uses. Thus, 
if a trust is created to support a given 
charity and the charity ceases to exist, 
the court may direct that the trust 
funds be used to support another char- 
ity similar to that named in the trust 
instrument.2° Or, if the trust instru- 
ment does not designate specific chari- 
ties but empowers the trustees to select 
the charities to be benefitted, the court 
has jurisdiction to prevent the funds 
from being used for non-charitable 


purposes.” ! 


This jurisdiction of the courts springs 
from the fact that an organization is 
a public organization?? if it is chari- 
table in the eyes of the state. Moreover, 
its assets are impressed with a trust for 
charitable purposes, And, because it is 
a public organization, the state or an 
interested person may take action to 
enforce the trust and to prevent the 
trust funds from being used for other 
than charitable purposes. 


The Rule 


However, the courts may have occasion 


against Perpetuities.— 


to take jurisdiction for other reasons. 
They, for example, may be concerned 


with the common law Rule against 
Perpetuities or with the so-called 


Act** which deals with the 
accumulation of income. 


Thelusson 
If a given 
transfer would violate the Rule against 
Perpetuities except for the allegation 
that it is made for a charitable use, it 


is for the court to determine whether 


as a matter of law the transfer is for 


a charitable use. In determining 
the 


character of the organization to which 


whether this test has been met, 


the transfer is made, of course, is im- 


portant; and a finding for this purpose 
that the organization is not charitable 


16. Cf. Estate of Phillip R. Thayer, 24 T.C. 
38 


17. Lundberg v. Alameda County (Cal.), 298 
P. 2d 1; International Reform Foundation v 
— App. Be. 82. Compensation Board, 
76 US Ape. 5 82, 13 F. 2d 337, certiorari 
denied 31 

18. Estate 7 “Phillip R. Thayer, 


note 

19 Schell v. Leander Clark College, 10 
F. 2d 542, 554; Kain v. rpooney. 101 U.S. 362; 
Wheeler v. Smith 50 U.S. 55, 77 et seq.; Loring 
v. Marsh, 6 Wall. 337, 35. 

20. The doctrine of cy pres applies where 
there are outright gifts “to an institution 
whose sole reason for existence and whose 
entire activity is charitable’. In re Estate of 
Peterson, 202 Minn. 31, 277 N.W. 529; In re 
Munston's Estate. 238 Minn. 358, 57 N.W. 2d. 22. 

21. See opinion by Justice Story cited in 
footnote 8. 

22. “To ascertain whether a gift constitutes 
a valid charitable trust ...a first enquiry must 
be made whether it is public’. Keren Kaye- 
meth, Ltd. v. Inland eae, ees A.C. 650, 
17 ye - Britain Tax Cases 2 

23. For this Act as adopted ‘n Illinois, 
§ 153. c. 30, Ill. Rev. Stat. (1957). 


supra, foot- 


see 
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automatically determines that it is not 


an organization that is organized ex- 
clusively for charitable purposes within 
the intendment of the income tax 
exemption. 


Special state restrictions.—Validity 
as a charity also may be questioned 
because of some special restriction on 
the transfer of property for charitable 
purposes. For example, suppose state 
law prohibits gifts in trust for chari- 
table uses except where the benefici- 
aries are pointed out with reasonable 
certainty.24 Or a state conceivably may 
go further and, by statute, actually 
provide non-recognition for certain 
types of organizations which, except 
for the statute, would clearly be valid 
charities. Nonetheless, the Internal 
Revenue Service has no power or 
authority to give these organizations 
validity as charitable organizations, 
and, lacking validity, they cannot be 
said to be within the exemption. 


Indefinite stated purposes.—Similar 
restrictions may in effect be imposed 
by the courts when they refuse to 
enforce a provision which gives the 
trustees too much discretion in select- 
ing the beneficiaries. In reaching this 
result, the court need go no further 
than to .xy that the instrument pur- 
porting to create the organization is 
null and void because its terms are too 
vague and indefinite to be enforceable. 
Where this is the case, it follows that 
the trust is not validly “organized” 
exclusively for charitable purposes as 
contemplated by the income tax exemp- 
tion. 


For this reason, if the stated purpose 
of an organization is nothing more 
than a generalization which has no 
effective legal significance, meritorious 
as the generalization may be, it cannot 
be regarded as synonymous with a 
purpose that is charitable. In these 
cases, if the creators of the organiza- 
tion had a true charitable purpose, they 
failed to state it in a way recognized 
by law. On the other hand, if they have 
no such purpose—in short, if they want 
the organization to be charitable only 
for tax purposes and not in the eyes 
of state law—a claim for exemption 
ought not to be allowed, for to do 
otherwise would give it all of the ad- 


vantages of tax exemption without the 
sponsors of the organization having 
the responsibilities incident to a true 
charity. 

To test the validity of a charitable 
trust by reference to state law, however, 
is not to say that states necessarily dis- 
agree on the meaning of charity when 
one state sustains a trust as charitable 
and another state declares a similar 
trust null and void on the ground that 
the purpose is not stated with sufficient 
particularity to permit its enforcement 
as a charitable purpose. Even if all 
states were in complete agreement as 
to what constitutes charity in the legal 
sense of the term, nonetheless there 
would be room for differences as to 
when the stated purpose of an organi- 
zation is synonymous with a charitable 
intent. 

Because of these differences among 
the states, the first requirement in meet- 
ing the income tax exemptior is that 
the organization claiming exemption 
must be a valid charity when tested by 
the law under which the organization 
is created and administered. Any other 
view would extend the exemption to 
trusts which cannot be enforced as 
valid charities and which, for this 
reason, cannot properly be said to be 
organized exclusively for charitable 
purposes within the intendment of the 
exemption. 


Nation-wide Uniformity 

An organization, however, may be 
a valid charity under the law pursuant 
to which it is created and administered 
and yet not be organized and operated 
exclusively for charitable purposes 
within the intendment of the exemp- 
tion. “Charitable” within the intend- 
ment of the exemption means chari- 
table in the legal sense of the term as 
generally accepted throughout the 
country. This limitation is essential 
because the exemption must be ad- 
ministered uniformly on a nation-wide 
basis,2° and only the application of 
the generally accepted concept accom- 
plishes this result.*® 

To apply the exemption on this basis, 
however, does not greatly narrow its 
scope. Indeed, in some respects, it 
gives to the exemption a broader mean- 
ing than is obtained by considering 
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that each descriptive term in the ex- 
emption forms a separate and distinct 
category. Moreover, there is no sub- 
stantial unworkable difference of opin- 
ion respecting the generally accepted 
legal meaning of charity. The main 
difference arises in the course of select- 
ing the decisive facts under the chang- 
ing conditions in our society. This 
difference, however, is not peculiar to 
the exemption. It exists in all branches 
of the law. It is for the most part the 
primary cause of all litigation. 

Nonetheless, strange views may origi- 
nate from time to time, and rightfully 
so, for if they accomplish no other pur- 
pose, they test the soundness of rules 
that have received general recognition. 
Or they may cause us to re-examine 
our position and perhaps explain more 
clearly what our position is. 


Even so, views which are in reality 
strange and not generally recognized 
ought not to prevail over those com- 
monly accepted throughout all of the 
states. With uniformity on a nation- 
wide basis as a fundamental precept 
in federal taxation, the exemption can- 
not properly be allowed to an organi- 
zation that is charitable only by an 
exceptional test or by virtue of a con- 
cept of charity which is peculiar to the 
particular state or local jurisdiction 
within which the organization is situ- 
ated. 


Serving a Public Interest 


A further general test is bottomed 
upon the principle that an exemption, 
if properly made, must serve a public 
interest. Not to apply this test may be 
tantamount to providing a basis for 
challenging the validity of the statu- 
tory provision which allows the exemp- 
tion. Where the object of an exemption, 
which here is income, is of a character 
that is subject to tax, the effect is to 
save the beneficiaries of the exemption 
from tax at the expense of persons who 
are taxed. From the standpoint of the 
people and their principles of govern- 

(Continued on page 595) 





24. Cf. § 381.260. Kentucky Rev. Stat. (1953). 

25. Indeed, in the absence of language evi- 
dencing a different purpose on the part of 
Congress, all provisions of a federal tax are 
to be appli uniformly on a nation-wide 
basis. Burnet v. Harmel, 287 U.S. 103. 

26. See Hight v. United States (D. C., Conn.), 
151b F. Supp. 202, and the cases therein cited. 


June, 1958 - Vol. 44 529 











4 


q 


































Behind the Satire: 


A Lawyer Looks at Daumier 


by Harold F. Porter, Jr. * of the New York Bar (New York City) 


Most lawyers have at least a nodding acquaintance with the work of 
Honoré Daumier, the French artist who satirized the nineteenth century 
French Bar in his lithographs—and in the process satirized the legal 


profession of all countries for all time. 


Mr. Porter's short study of 


Daumier’s legal caricatures is refreshingly incisive, and it explains why 
Daumier’s lithographs of French lawyers so often decorate twentieth- 


century law offices in this country. 





On at least one of the walls of every 
well-dressed law office one expects to 
find a brace or better of old prints 
bearing one way or another on law- 
yers and the law. In certain parts of 
the country, now mostly rural, it is 
still possible to walk into a law office 
where the ultimate in mural decoration 
is a framed copy of The Bench and 
Bar of Jefferson County—1910, a 
composite of photographs of lawyers 
of that day neatly arranged in uniform 
rows and columns about a central 
galaxy of local judicial asteroids. How- 
ever, the decorative trend has defi- 
nitely shifted and such offices are be- 
coming harder and harder to find. Old 
prints are de rigueur. 

Some are the classic eighteenth cen- 
tury engravings of berobed and be- 
wigged English jurists, Lord High 
Chancellors, Justices of the King’s 
Bench, Masters of the Rolls and so on, 
perhaps a stipple by Bartolozzi of Lord 
Thurlow after a portrait by Reynolds 
or a mezzotint of Lord Cowper by J. 
Smith. Then there are the Vanity Fair 
prints, those pallid caricatures by Spy 
of eminent Victorian legists which 
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diffuse today in workaday settings 
hardly less smugness than they did in 
London clubs during the heyday of 
Empire. There are others, of course, 
depicting with varying degrees of talent 
and wit the grandeur and foibles of the 
Bench and Bar here and abroad. But 
beyond any doubt the best of all are 
the lithographs signed “H. D.”, the 
initials of Honoré Daumier who said, 
“There is nothing in the world more 
fascinating than the mouth of a lawyer 
in operation.” 

Why the best? In the first place 
Daumier was a master, one of the 
truly great artists not only of nine- 
teenth century France but of all time, 
and these lithographs are from his 
best period. In an essay On the Essence 
of Laughter, Baudelaire laurels those 
uncommon caricatures which he holds 
endure because they possess, even when 
intended to represent to man his own 
moral and physical ugliness, an in- 
definite element of beauty, a lasting, 
eternal element which attracts the at- 
tention of artists. These lithographs 
come within that category; indeed, 
Baudelaire put them there himself. 





They do not belong just to France 
where they were created or only to 
the subscribers of Charivari, the popu- 
lar Paris periodical which published 
them in the 1830-40-50’s. Free from 
the restraint of place or time they 
satirize the present-day American law- 
yer quite as convincingly as they did 
his Gallic brother of a century ago. 
Nor are they difficult to understand; 
Daumier is direct and his central idea 
is at once apparent. Even the legends 
beneath them, which Daumier chafed 
at and left to his editor to compose, 
are superfluous. 

One may be more specific. Daumier’s 
knowledge of law courts, judges and 
lawyers was first-hand and began early. 
At the age of 13 his father sent him 
to work as a clerk for a huissier, a 
ministerial officer attached to French 
courts whose function is to serve 
process, issue executions, conduct ju- 
dicial sales and maintain order during 
sessions. Later, as a maturing young 
artist, he lived for a time across the 
street from the Palace of Justice, the 
vortex of legal activity in Paris. Then, 
at the age of 24, he was sentenced to 
six months’ imprisonment and fined 
for having published a political car- 
toon particularly offensive to Louis- 
Philippe. Instead of being embittered, 
he accepted this experience as an op- 
portunity to study his models from 
new perspectives, first from the dock 
and later from Sainte-Pélagie Prison 









where he was confined with other 
political detainees. 

Unlike the “conventional” artist 
Daumier hired no models: “The people 
of Paris going about their work are 
my models.” Endlessly he tramped the 
streets observing, studying and then 
returning to his garret to work from 
memory, first to model in clay what 
he had seen and then to sketch it on 
his lithograph stones. Throughout his 
life lawyers and judges remained cher- 
ished models and he returned again 
and again to “the mouth of the lawyer 
in operation” not only for his litho- 
graphs but for drawings, water-colors 
and oils. When he was 65, his eyes 
failing and his income dwindling near- 
ly to nothing, his friend Corot, whom 
success as an artist had made wealthy, 
came to his aid with the deed to a 
small house at Valmondois outside 
Paris. Daumier is said to have em- 
braced him with the words, “Ah Corot! 
You are the only person from whom I 
could take such a gift without feeling 
humiliated.” In gratitude he gave 
Corot a painting—of some lawyers. 
Incidentally, one of his oils, which 
someone has named Three Lawyers, 
hangs in the Phillips Gallery in Wash- 
ington, D. C. 

In all Daumier created some 4,000 
lithographs but those of particular in- 
terest to lawyers came from three 
series, Caricaturana, Les Gens de 
Justice and Les Avocats et les Plaideurs. 
Many of these may be studied at art 
museums and a few libraries possess 
collections of them in their art depart- 
ments. The Association of the Bar of 
the City of New York has a number 
from Les Gens de Justice on exhibit 
in the lobby of its home at 42 West 
44th Street. All of Daumier’s known 
lithographs are reproduced in Loys 
Delteil’s Le Peintre-graveur illustré, 
taking up ten volumes of that monu- 
mental catalogue of nineteenth-twen- 
tieth century graphic art. Although 
Delteil is invaluable as a catalogue, 
its reproductions are too reduced in 
size for satisfying study; in any event 
copies never actually replace originals 
printed directly from the lithographic 
stones on which Daumier himself drew 
his striking lines—lines that do more 
than just describe contours but awake 
ideas of color as well. 


In Les Gens de Justice and Les 
Avocats et les Plaideurs “originals” 
means simply pages torn from the issues 
of Charivari, sometimes foxed and 
faded, usually with the printed text and 
advertisements showing faintly through 
from the other side. Mechanically re- 
produced modern copies of some of 
the lithographs with these “defects” 
eliminated have been marketed and no 
doubt have found their way to a few 
law offices, but they are sterile imita- 
tions lacking the impact of the orig- 
inals. 

No one who has as much as glanced 
at some of these lithographs needs re- 
minding of the formidable satire with 
which Daumier chides the legal pro- 
fession. Although judges fare better— 
he pokes fun at their dozing through 
trials—the lawyers sense barbs though 
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partly because of the legends beneath 
the illustrations. One of them, Robert 
Macaire, Barrister (Delteil 362), deals 
with legal fees—but first a word about 
the background of Robert Macaire. 
In 1832 Frédérick Lemaitre, one of 
the best French actors of the day, had 
great success with a play by Antier 
and Saint-Amand entitled L’ Auberge 
des Adrets. Soon afterwards he tri- 
umphed in a play entitled Robert 
Macaire by Antier which ran for 
seventy-nine consecutive performances. 
In both he played the role of Robert 
Macaire, a man of dubious affairs and 
questionable morals, a charlatan who 
by unscrupulous advertising and a 
glib tongue peddled speculative stock 
to the ruin of all who placed their 
confidence in him, This struck a re- 
sponsive chord with the French public 
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Metropolitan Museum of Art 


Daumier’s “Robert Macaire—Barrister” 
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then enduring the birth of the indus- 
trial age without the benefit of blue 
sky laws and a Securities and Exchange 
Robert Macaire became 
a symbol of the audacious swindler, 


Commission. 


the swaggering, boasting cheat, the 
confidence man of the time. 

Daumier did two on this 
theme, Caricaturana composed of 100 


series 


lithographs appearing between August, 
1836, and November, 1838, and Robert 
Macaire, comprising twenty lithographs 
published between October, 1840, and 
November, 1841. In them Robert 
Macaire appears as salesman, matri- 
monial agent, homeopath, banker, ocu- 
list, ad infinitum, swindling his way 
through everything from love and in- 
combustible wax to oil and filial piety. 
Daumier gave him an _ accomplice, 
though sometimes his dupe, called 
Bertrand, a seamy, unattractive, usu- 
ally unlucky character. The success was 
immense, The public, including Balzac 
and Thackeray, was delighted. In- 
cidentally, Charles Philipon, editor of 
Charivari, who composed the lines be- 
neath the illustrations, took that as 
justification for claiming authorship 
of the series! 
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Daumier lost little time in seating 
the legal profession in this rogue’s 
gallery. 
sented Robert Macaire, barrister, with 
Bertrand as his client. 
been arrested and his lawyer has come 


No. 9 of Caricaturana pre- 
Bertrand has 


to his cell to settle the matter of legal 
fees. In the center, taking up nearly 
half the picture, his feet spread wide 
apart and set firmly on the floor, stands 
Robert Macaire, tall, massive, impos- 
ingly garbed in a black professional 
robe that sweeps nearly to his shoes. 
He is coifed with the barrister’s biggin 
perched over his forehead at a jaunty 
angle. His head tilts superciliously 
backward flaunting a heavy, round 
face—or as much of it as can be seen 
above an exaggerated white neckcloth 
half covering his mouth—framed with 
well-groomed curly hair and flourish- 
ing burnsides. His eyes, accented with 
circumflex brows, give an air of sur- 
prise and false innocence. With some 
legal briefs stuffed under his left arm, 
his outstretched hand anticipates a mis- 
named honorarium. The other hand is 
raised in a patronizing gesture, thumb 
and forefinger joined in a knowing 
circle, the other fingers spread in 
finical curves. But contrast this lordly 
model of success at the Bar with the 
client! 

In the lower right-hand corner and 
occupying less than a quarter of the 
print, seated ignominously on a wooden 
bench so low that his ugly, grotesque 
face is no higher than the papers under 
his lawyer’s arm, is seedy, dull-witted, 
vapid-eyed Bertrand, his feet drawn 
uneasily together beneath his knees and 
his hands clasped in his lap, absorbing 
the persuasive aura of the magnificent 
Macaire. He is bony and _hollow- 
cheeked with a nose too large, a neck 
too scrawny, elbows and knees too 
angular, legs too thin. A battered top- 
per, too heavy for so spindly a neck, 
is pulled down over his ears covering 
all but the stringy ends of his unkempt 
hair. His clothing is ill-fitting, wrin- 
kled and patched and, as if to epitomize 
his total insignificance, his shoes turn 
up at the toes. A shabbier specimen of 
a client, a poorer prospect for a fee, 
it is hard to imagine. Yet Bertrand 
strikes one as more stupid than down- 
trodden; in short he is the shyster’s 


gull. 


“My dear Bertrand, give me 100 écus 
and Ill have you acquitted on the 
spot.” 

“I haven’t got any money.” 

“Very well, 100 francs!” 

“] haven't got a sou.” 

“Haven’t you got 10 francs?” 

“Not a copper.” 

“Then give me your shoes and I'll 
plead extenuating circumstances.” 

What is Daumier’s message to law- 
yers? One must look for that in the 
illustration alone. without referring to 
the conversation written below which 
is no more than the editor’s interpreta- 
tion. This means putting aside the idea 
of a lawyer who will take a pair of 
turned-up shoes as a fee from a poor 
chap like Bertrand and then tailor the 
pleadings to the value of the fee—to 
members of the Bar such a caricature 
is at best no more than a comic. Once 
stripped of the editor’s surplusage. 
however, Daumier’s lithographs stand 
forth as magnanimous and pitying as 
his drawings, water-colors and _ oils, 
revealing, as this one does, that “foun- 
dation of decency and_ simplicity” 
which Baudelaire ascribes to all his 
work. Even when he places the lawyer 
among the dozens of rogues called 
Robert Macaire his caricatures show 
neither bile nor rancor. Tilting at 
windmills after the manner of his hero, 
Don Quixote, Daumier depicts what 
he has seen. To him the lawyer is an 
actor, more often than not a comedian. 
He does not take the professional pre- 
tensions of the lawyer seriously and 
here, of course, is the key to his mes- 
sage to the Bar. The day-by-day prac- 
tice of law, Daumier is saying, has 
little in common with the exercise of 
a learned profession. Whatever the Bar 
may pretend, in reality it is merely 
another occupation whose primary 
purpose is making money, a predatory 
pursuit no more censurable but en- 
titled to no more honor than those of 
the salesman, matrimonial agent, home- 
opath, banker, oculist and the rest of 
Robert Macaire’s numerous employ- 
ments. The Bar has been commercial- 
ized by its members until only the 


externals of professionalism remain. 
Recently, in Schware v. Board oj 
Law Examiners of the State of New 
Mexico, 353 U. S. 232 (1957), Mr. 
Justice Frankfurter rephrased the in- 
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ternal elements of professional conduct 
which bar tradition exacts of lawyers: 


Certainly since the time of Edward 
I, through all the vicissitudes of seven 
centuries of Angle-American history, 
the legal profession has played a role 
all its own. The bar has not enjoyed 
prerogatives; it has been entrusted 
with anxious responsibilities. One does 
not have to inhale the self-adulatory 
bombast of after-dinner speeches to 
affirm that all the interests of men 
that are comprised under the con- 
stitutional guarantees given to “life, 
liberty and property” are in the pro- 
fessional keeping of lawyers. It is a 
fair characterization of the lawyer’s 
responsibility in our society that he 
stands “as a shield” ...in the defense 
of right and to ward off wrong. From 
a profession charged with such re- 
sponsibilities there must be exacted 
those qualities of truthspeaking, of a 
high sense of honor, of granite dis- 
cretion, of the strictest observance of 
fiduciary responsibility, that have, 
throughout the centuries, been com- 
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worthy improvements have been made. 
But they are too few and the reforms 
too inadequate. Adoption of the Federal 
Rules for state courts is a growing 
tendency, but such an action is not a 
complete cure for the lack of moderni- 
zation in other parts of state judicial 
administration. One major factor is 
that salaries of state court judges are 
disgracefully low in all states except 
New York. To get and keep good men 
and women on the Bench, salaries com- 
mensurate with the important duties 
and responsibilities of a judge are 
required. Another important considera- 
tion is the method of choosing and the 
tenure of state judges. The consensus 
of informed opinion is that appoint- 
ment of judges to serve during good 
behavior, rather than election, is essen- 
tial to judicial independence. A judge 
should not have to make vainglorious 
speeches about his work on the Bench 
in order to ingratiate himself with the 


voter and assure election or re-election. 


pendiously described as “moral char- 


acter”. 


Whatever other impressions Robert 
Macaire, Barrister, may convey, this 
lithograph is certainly a denial of the 
lawyer “‘as a shield’ ...in defense of 
right and to ward off wrong’. Yet this 
denial implies Daumier’s reproof only 
to the extent of his opposition to all 
who exploit the common man. He 
watches the lawyer going about his 
daily business along with the rest of 
the world. He records Ww hat he sees. If 
the lawyers depicted in Les Gens de 
Justice and Les Avocats et les Plaideurs 
as well as Caricaturana, do not exhibit 
the “moral character” Mr. Justice 
Frankfurter describes, the Bar’s con- 
flict is not with the artist but with its 
professional tradition instead. 

The lawyer who has been looking at 
Daumier now begins to wonder if there 
may not be still another reason why the 
prints signed “H. D.” are the best 


In fact, distaste for electioneering has 
caused many truly great state judges 
to refuse to stand for re-election. 

A major cause of the case backlog 
problem is failure to increase the num- 
ber of judges even though our popula- 
tion in some states has increased great- 
ly. Adequate manpower on the Bench 
is a major need in many of our great 
metropolitan centers where the trial 
delay problem is most serious. 

This is a vast and controversial field. 
No short statement could possibly be 
complete or include all essential quali- 
fications to broad conclusions. And it 
is hoped that the necessity of brevity 
here will not cause misunderstanding. 
The purpose here is to pinpoint the 
problem and to ask that the organized 
Bar face up to the necessity of modern- 
izing state court systems. A resumption 
of concentrated effort is greatly needed 
in this all-important field and we of 
the Bar must lead the way. 

The Section of Judicial Administra- 
tion under the dynamic leadership of 
Mr. Justice Tom C. Clark has under- 
taken to revitalize the Association’s 
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among those which lawyers like to 
frame and hang on the walls of their 
offices and meeting places—a reason 
deep in practical implications for the 
profession. Are, he asks himself, the 
eighteenth century portraits, excellent 
as they are, and the Vanity Fair car- 
toons, however much they amuse, al- 
together salutary for lawyers? Do they 
not perhaps lead all too disarmingly to 
a sort of lethargic self-satisfaction on 
the part of the Bar, to a complacent 
moral refuge somewhere in what the 
Bar takes for its historical past? And 
do not the Daumier prints, on the 
other hand, speak out for self-criticism 
and reappraisal? Do they not spel! out 
the lawyer’s “anxious responsibilities” 
in everyday terms? Finally, can they 
not, if the lawyer will heed their mes- 
sage. help him quash the age-old popu- 
lar indictment of self-interest which 
his Canons of Professional Ethics and 
traditions all deny? 


work in this field. Neither he nor any 
other member has reviewed or approved 
the comments made here. It is hoped, 
however, that throughout the nation 
thousands of our members will join 
the Section and help in planning and 
carrying out a program to accomplish 
the goal of modern state court systems. 
By working together on a national and 
state level perhaps some of the impedi- 
ments to progress can be eliminated. 
Here exists a great opportunity to 
alleviate one of the most indefensible 
conditions in the field of the adminis- 
tration of justice. We must formulate 
programs and sell them to lawyers and 
laymen so that the essential reforms 
will gain the public sspport necessary 
for adoption. To insure that result 
requires the ideas, experience and de- 
voted effort of many interested lawyers. 
But if we all contribute our part, the 
goal of a modern court system for our 
states can be achieved. One does not 
need to emphasize the value in in- 
creased esteem for the Bench and Bar 
which would flow from success in 
reaching that goal. 
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A Symposium: 


The Role of the 





Supreme Court 


by Bernard J. Ward * Associate Professor, Notre Dame Law School 


This is a summary of the symposium on “The Role of the Supreme 
Court in the American Constitutional System” which was held at the Notre 


Dame Law School on April 18. The topic is particularly timely because 


of recent widely publicized attacks upon the Court, the latest of which is 


the so-called Jenner Bill, which proposes to limit the 


jurisdiction. 


Court’s appellate 





“I call upon the Bar of the Nation 
to rally behind the banner of the 
American Bar Association in its fight 
to support the Supreme Court at this 
time.” These challenging words, spoken 
with deep feeling by David F. Maxwell, 
immediate past President of the Associ- 
ation, marked one of the very memor- 
able moments of the symposium on the 
“Role of the Supreme Court in the 
American Constitutional System” spon- 
sored by the Notre Dame Law School. 
The symposium was held at Notre 
Dame, Indiana, on April 18, 1958, 
with Mr. Maxwell presiding. 


In his opening remarks Dean Joseph 
O'Meara summarized the origin and 
purpose of the symposium as follows: 


Criticism is helpful to the Supreme 
Court, as to other human institutions. 
The attacks upon the Court in the last 
years have nevertheless resulted in a 
serious situation, because the attackers 
have had the field pretty much to them- 
It is this situation which has 


selves. 
called forth our Symposium. Its pur- 
pose is to examine the function of the 
Supreme Court and the conditions un- 
der which it necessarily operates, and 
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in this way to illuminate some of the 
far-reaching questions involved. 

part of 
debate the merits or demerits of the 


It is no our program to 
decisions on which critics of the Court 
base their assaults upon it. Our con- 
cern is for the Supreme Court as an 
institution—for the Court as the ulti- 
mate guardian under the Constitution 
of the rights and liberties which have 
made America the promised land, for 
the Court as the chief spokesman for 
the Rule of Law in an increasingly 
lawless world. 


There were four papers in addition 
to the introductory statement by the 
Chairman, Mr. Maxwell. 

In the first paper, Carl McGowan 
examined the reasons why the Supreme 
the 
center of violent controversy. Mr. Mc- 


Court so often has been storm 


Gowan is a member of the Chicago Bar. 
The dealt with the 
decisional process. Is it true that the 


second paper 
Supreme Court has abandoned tradi- 
tional materials of decision and now 
employs in their stead the new sciences 
of psychology and sociology, or the 
political pulse, or simply its own no- 
tions of the desirable and the good? 


This paper was presented by former 
Judge Robert A. Leflar of the Supreme 
Court of Arkansas, now a member of 
the faculty of the University of Arkan- 
with the rank of 
Distinguished Professor. 


sas School of Law 


Dean Eugene V. Rostow of the Yale 
School the third 


paper, the vital task of reconciling the 


Law undertook, in 
grant of enormous power to nine ap- 
pointed judges with the American com- 
mitment to majority rule. 

In the final paper Professor Shelden 
D. Elliott discussed proposals for curb- 
ing the power of the Supreme Court or 
prescribing qualifications for member- 
ship on it. Professor Elliott is Director 
of the Institute of Judicial Administra- 
tion at New York University School of 
Law and is Secretary of the American 
Bar 
Education and Admissions to the Bar. 


Association’s Section of Legal 
Following is a summary of the papers 


presented by this distinguished panel. 


David F. Maxwell: 
“Introductory Statement” 
Down through the years, the judg- 
ments of the Supreme Court have 
aroused public clamor, oftentimes deep 
resentment. The attacks against it have 
taken the form of urging impeachment 
of its judges, diluting of its jurisdic- 
tion, changing the method of selecting 
its members, and increasing its number. 
But the state of the until 
recently was such that there was never 


nation 

























more than one great overriding issue 
at any given time. The Court of John 
Marshall was concerned primarily with 
establishing the Court’s position in the 
constitutional system; under Chief 
Justice Roger Taney, the states’ rights 
theory of President Jackson absorbed 
the attention of the Court. . . . Generally 
the pattern continued the same through 
the latter part of the nineteenth century 
and the first half of the twentieth cen- 
tury with the controversy over the 
Court revolving around a particular 
issue on which the country was fairly 
divided. 


This history is in sharp contrast with 
the situation confronting the Court to- 
day under Earl Warren. No longer 
does the Supreme Court treat one or 
two major issues. The nature of our 
society is such that within a single 
term the Court is required to render 
decisions which have cut across polit- 
ical party lines and sectional boun- 
daries. They have had a far-reaching 
impact upon powerful business and 
professional interests. They have cov- 
ered a wide variety of subjects, touch- 
ing emotionally and economically upon 
millions of our citizens. ... 


Collectively these various cases, 
having been decided within a relatively 
short period, were bound to cause pub- 
lic agitation. This agitation has taken 
varied forms. It has ranged from pro- 
posals in certain Southern states for 
revival of the Calhoun doctrine of 
nullification to the introduction in this 
session of the Congress of the Jenner 
Bill (S. 2646) which would deprive 
the Supreme Court of the jurisdiction 


to hear appeals in five classes of cases. 


With the eyes of the public thus 
focused at the moment on the Court, it 
behooves the Bar of the nation to stand 
steadfast in its defense. It was, after 
all, the Bar of the nation which in 
1937, arising almost to a man, fought 
courageously and successfully to pre- 
vent the enactment of the court-packing 
legislation sponsored by the late Presi- 
dent Franklin D. Roosevelt. Now that 
the pendulum has swung in the other 
direction, it is equally as essential that 
they unite in defending the Court as 
an institution. 


Carl McGowan: 

“The Court as Storm Center” 
One of the wisest of the Court’s 

members—Oliver Wendell Holmes 

once said of it: “We are very quiet 

there, but it is the quiet of a storm 

center, as we all know.” Why must 


this be so? 


The essence of judicial power is that 
it is a solvent of personal frictions, 
whether they grow out of the relation- 
ships of individuals to each other or 
of the individual, on the one hand, and 
the collectivity of mankind represented 
by the state, on the other. When the 
clash comes, it is the judicial power 
which must settle it, if society is to be 
ordered by reason rather than by 
superior force alone, which is the very 
negation of civilized living. 


The way in which the seemingly 
small and unimportant lawsuit may be- 
come tossed upon the seething political 
tides of the times is evident if we will 
look back for a moment at some of the 
cases which agitated the country in its 
first century. ... 


Dred Scott himself was only a slave 
who was suing his master for his free- 
dom, but the private lawsuit of these 
two persons had reference to opposed 
principles for which literally millions 
of Americans were prepared to battle 
to the death. Although this decision 
was one of what Charles Evans Hughes 
once called the Court’s “self-inflicted 
wounds”, it seems unlikely that any 
different decision or any different treat- 
ment of the points involved would have 
saved the Court from outery or would 
have dispersed the gathering clouds of 
national disunion. And yet no one 
would say that a human being who 
asserts a right as fundamental as that 
pursued by Dred Scott should not be 
able to go to court and get a decision, 
although the times are unpropitious in 
the sense that any decision will pro- 
voke dangerous reactions. .. . 


The great cases, thus, have their 
seeds in the day-to-day interests and 
experiences of individual citizens. The 
Court has no control over the depth or 
timing of the personal sense of outrage 
or frustration which sets in motion the 
lawsuit which one day may reach it 
for final resolution. Moreover, the 
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Court must, in arriving at its decision, 
take into account all those matters 
which are relevant. This may well mean 
that, in order to do justice between the 
litigants, the Court must construe the 
meaning of an Act of Congress or even 
declare it to be invalid altogether; or 
say that the President of the United 
States has overstepped the bounds of 
action permitted to him by the Con- 
stitution; or nullify the efforts of a 
state legislature to prescribe laws for 
the people it represents; or overturn 
the judgments of the highest courts of 
the states in matters of federal con- 
cern; or direct all governments, state 
and federal, to accord those assurances 
of personal rights which it derives 
from its reading of the Bill of Rights. 


These are the things the Court does; 
and, it seems fair to say, these are the 
things which we have commonly con- 
sented that it should do. This being so, 
there is little profit in debating their 
characterization as political or other- 
wise. What can be readily seen is that 
the Court, in doing these things, is 
certain to collide with firmly held 
opinions and deep emotional attach- 
ments which themselves find expression 
in political terms. This in itself makes 
it certain that the Court periodically 
must find itself the center of political 
tempests. Were it otherwise, we might 
have a real, albeit a different, cause 
for concern about the state of health 
of the judicial power. ... 


The act of decision inescapably cre- 
ates disappointment, and disappoint- 
ment releases itself in criticism which 
may in many cases be well founded. 
But it is one thing to be critical of the 
Court’s handling of particular issues 
and quite another to carry attack to 
the point of obscuring the nature of 
the judicial function in such manner 
as to risk its permanent impairment. 
Justice Holmes once said of criticism 
of the latter sort that it bespoke “an 
unrest that seems vaguely to wonder 
whether law and order pay”. 


For nihilism of this kind, the anti- 
dote is understanding—understanding 
of the great role we have assigned to 
the Court. Happily, this understanding 
is not the professional secret of lawyers. 
It is open to the lay public as well. 
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Robert A. Leflar: 
**The Law and the Judges” 


One thing stands out—our courts 
have made most of our law, the mass 
of our common law. Courts do make 
law. It is their business to make law. 
At least that is true of appellate courts. 


Someone may say that this system of 
judge-made law does not fit in with 
the ideal of a government by law and 
not by men. But who is to make our 
laws if not men? It is only a question 
of which men. That is part of the 
answer. The rest of the answer to the 
objection, and the main part of the 
answer, is that this system of judicial 
lawmaking is the Anglo-American sys- 
tem, the system that our nation has 
known and followed since its begin- 
nings, the system that we are talking 
about when we boast that ours is a 
land of law and not of tyranny... . 


What makes the system work so 
well? Why is it that our system has not 
save in rare instances descended to 
tyranny? Substantially the question is 
what leads appellate courts to the de- 
cisions they render. Since the courts 
are as free as they are, why isn’t it 
the whim of the judges—their personal 
preference? What are the limits on 
judicial choice, and how do these 
limits enforce themselves? [A_ basic 
limitation, says Professor Leflar, is the 
strong sense of responsibility character- 
istic of our judges. Another is the prin- 
ciple of stare decisis, which disposes, 
ultimately, of perhaps nine tenths of 
the cases which reach the appellate 
courts. ] 


It will help for us to suppose that 
a court has before it a case that is hard 
to decide. The precedents are not de- 
cisive, either because there are none 
that are really in point, or because 
there are too many and they point 
confusingly in different directions, or 
perhaps some ancient precedent does 
seem to apply but is illogical or con- 
trary to common understanding, out of 
keeping with the spirit of the times. ... 


Even in the hardest case there is 
something in the books to start from, 
maybe several things in the books look- 
ing in different directions. Counsel 
have pointed these out to the court... . 
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What about books that do not have the 
word “law” on their covers? If the 
court’s hard case involves a claim that 
freedom of the press is being invaded 
by a tax on advertising revenues, what 
may the court heed? Or if the case 
involves the right of a newspaper to 
advocate unpopular theories of govern- 
ment? Of course it is all right for the 
court to study books labeled “history”, 
but what if they are labeled “political 
science” or “sociology” or “the anat- 
omy of human freedom”? 


Since so-called “Brandeis briefs” 
were filed in the Oregon ten-hour day 
for women workers case a half-century 
ago it has been respectable for lawyers 
to argue social implications openly. 
Before that they did it, but did it subtly 
under the pretence that they were 
merely analyzing the cases. They had 
to argue such matters because they 
knew that few courts would render any 
decision without taking account of its 
practical effect. . Legal problems 
arise in every area of human life and 
activity, and the law’s answers are good 
answers, therefore good law, only as 
they are good in terms of our life and 
our civilization. Law is supposed to 
serve society, not society the law, and 
the main virtue of our common law 
system as distinguished from the Ro- 
man system of codified law is that it 
can be more flexible, more sensitive to 
the needs of time and place. ... Amer- 
ican courts have never thought of law 
as separated from the public welfare, 
and the American people would be 
shocked if their courts held that the 
two are unrelated. 


Today we hear courts criticized be- 
cause, it is said, they are deciding cases 
not on law but on sociology... . 


What critics of the courts are con- 
cerned about of course is not that 
social values are being taken into ac- 
count by a court, but that the court has 
not accepted the critic’s own social 
values. It is one group’s sociology 
against another's. The sociologist who 
believes in racial segregation has a 
grievance against the Supreme Court 
today, but the grievance is not that the 
Court made a choice between views on 
race relations. It is that the Court 
made its choice against his views. . . . 








Eugene V. Rostow: 
“The Court and the 
Democratic Ideal”’ 


[Dean Rostow agrees with Professor 
Leflar that judges do indeed make law; 
the creative aspect of the judicial 
process is an indispensable part of 
their work as judges. | 

How can a society of majority rule 
condone the exercise of such far reach- 
ing power by judges who are appointed 
for life? Is it true, as many have said, 
that this function of the Court is an 
aristocratic or oligarchic feature of our 
Constitution—an anachronism which 
has no place in a truly free community ? 
Anxiety on this score has colored the 
temper with which some of our best 
judges have approached their duties. 
Many have found in this question a 
paradox impossible to resolve. ... 

But there is no reality in the sup- 
posed paradox of having appointed 
judges construe the constitution of a 
democratic society. Popular sover- 
eignty is a more subtle idea than the 
phrase majority rule sometimes implies. 
The Constitution of the United States is 
indeed a juridical act of the American 
people, and it was and is a commitment 
to what the founders called the repub- 
lican form of government... . 

Universal manhood suffrage does not 
imply, in theory or in fact, that policy 
can be determined only through uni- 
versal popular elections, or that univer- 
sal popular elections have or should 
have the capacity to make any and all 
decisions of government without limits 
or delays of any kind. After all, repre- 
sentative government is a legitimate 
form of democracy through which the 
people delegate to their representatives 
and legislatures or to an executive 
officer some but not all of their ulti- 
mate powers for a period of time.... 
The Constitution did not propose that 
Congress should be the repository of 
the full power of the British Parlia- 
ment. On the contrary, it provided for 
a federal system of divided and dele- 
gated powers with a great deal of 
division between the states and the 
nation and within the federal establish- 
ment itself. . .. 

Not only the courts, but the in- 
evitable and desirable friction of con- 
tending authority, the President versus 
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the Congress, the states versus the 


nation, were relied on to help preserve 
an equilibrium of power within the 
system and thus to enforce the grand 
design of the Constitution itself. 


For the highest aim of our Constitu- 
tion, I believe, is that it seeks to protect 
the freedom and dignity of man by 
imposing severe and enforceable limi- 
tations upon the freedom of the state. 
\mericans thought then, and their wis- 
dom is confirmed by all our subsequent 
experience, that man can be free, that 
political processes can in truth be 
democratic, only when and only be- 
cause the state is not free. ... Democ- 
racy is more, much more, than a com- 
mitment to popular sovereignty. It is 
also and equally a commitment to 
popular sovereignty under law. 


We often fall back ...on Chief Jus- 
tice Marshall’s pregnant dictum “We 
must not forget that it is a Constitution 
we are expounding.” Usually that com- 
ment is read, and properly read, to 
mean that the Constitution declares a 
basic plan for government to provide 
our society with a structure capable 
of successful adaptation to changing 
circumstances. After all, the stresses of 
the social order today are vastly differ- 
ent from those of the isolated agrarian 
communities which put down their 
roots along the Atlantic seacoast dur- 
ing the seventeenth and eighteenth 
centuries. 


That’s all true enough. ... But Chief 
Justice Marshall’s dictum cuts the other 
way with equal force. It is indeed a 
constitution we are expounding, an 
instrument intended to assure continu- 
ity as well as flexibility; to preserve a 
certain structure of government, a cer- 
tain distribution of power, a certain 
system of political values in order to 
permit self-governing free men to seek 
in freedom the values of law. 


This limitation upon the powers of 
the elected representatives of the people, 
this limitation of the Constitution, en- 
forced by the courts as the representa- 
tives of the people, is a vital part, and 
indeed I should say, the decisive part, 
of the authority which each election 
confers upon each Congressman, each 
Senator and each President. His oath 
of office binds him to respect that basic 


constitutional limitation on his free- 
dom of action in accordance with his 
own views of the Constitution; and it 
is the highest duty of the Supreme 
Court in cases before it to pass on the 
propriety of such constitutional de- 
cisions by Congress or the Executive in 
accordance with its carefully weighed 
and deliberately considered views as 


to the meaning of the Constitution. 


Shelden D. Elliott: 
*“Court-Curbing Proposals” 

The Supreme Court’s emergence un- 
scathed from the denunciations and 
congressional threats of 1937 gives 
reasonable assurance of its potential 
perdurability in today’s battle and in 
the skirmishes that may be ahead in 
future legislative generations. Particu- 
lar provocations occasioned by indi- 
vidual decisions there will always be, 
just as there have been in the annals 
of the past, beginning at least as early 
as Cohens v. Virginia in 1821, which 
alarmed Senator Johnson, of Kentucky, 
into proposing that, in cases where a 
state was a party or desired to become 
one because its constitution or laws 
were in question, the Senate and not 
the Supreme Court should have appel- 
late jurisdiction. Thereafter, at inter- 
vals between 1821 and 1882, the nine- 
teenth century witnessed upsurges of 
congressional animosity and threats to 
curb the Supreme Court’s powers, par- 
ticularly with respect to passing on the 
validity of state laws, but none proved 
to be more than a transitory and in- 
effective flare-up. 


And so it has been down through the 
twentieth century to date—judicial de- 
cision, legislative reaction, and then 
quiescence—with sometimes the Court 
as a whole and sometimes an individual 
justice as the target of congressional 


sniping. 


It is therefore with a_ well-filled 
arsenal of precedents that we return to 
the current Congress and its cluster of 
court-cu-bing measures. The dangers 
inherent in the Jenner Bill, to eliminate 
the Supreme Court's reviewing author- 
ity in certain areas, are so apparent 
that nothing need be added to what was 
written nearly a quarter of a century 
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ago by Charles Warren when he stated 
that: 


Changes ... restricting the appellate 
jurisdiction of the Court ... would re- 
sult in leaving final decision of vastly 
important National questions in the 
State or inferior Federal Courts, and 
would effect a disastrous lack of uni- 
formity in the construction of the Con- 
stitution, so that fundamental rights 
might vary in different parts of the 
country. 


As for suggested changes in the 
tenure of Supreme Court justices, and 
the recommended abandonment of ap- 
pointment for life in favor of relatively 
short terms, surely the history of Jack- 
sonian democracy and its impact on 
the state judicial systems has taught 
us that judicial independence and abil- 
ity are apt thereby to be sacrificed on 
the altar of popular whim and political 
control. . . 


I do not doubt there will be in the 
future, as there is today and has been 
in the past, criticism in Congress, and 
often bitter criticism. This is no more 
than the price we pay, and expect to 
pay, for a representative form of gov- 
ernment, as foreseen long ago by Alex- 
ander Hamilton, when he commented 
that legislators, as representatives of 
the people, “seem sometimes to fancy 
that they are the people themselves, 
and betray strong symptoms of im- 
patience and disgust at the least sign 
of opposition from any other quarter”. 
But today’s choler gives way to tomor- 
row’s sober second thought, and the 
very legislative process itself is de- 
signed to place checkreins on overhasty 
action, 


The Supreme Court today, therefore, 
will have to bear with its customary 
dignity the slings and arrows of oc- 
casionally outraged members of the 
legislative branch. After all, to return 
to that eminent historian of the Court, 
Mr. Charles Warren, 


No institution of government can be 
devised which will be satisfactory at 
all times to all people. But it may 
truly be said that, in spite of necessary 
human imperfections, the Court today 
fulfills its function in our National 
system better than any instrumentality 
which has ever been advocated as a 
substitute. 
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A History-Making Tour: 


by Raymond Sceallen * of the Minnesota Bar (Minneapolis ) 


Following the Association’s Annual Meeting in London last summer, 


The Association’s Pilgrimage to France 


a group of American lawyers and their families crossed the English 
Channel for a visit to France as guests of the French Bar. On these pages, 


Mr. Scallen gives us a vivid account of this pilgrimage. 





The Paris meeting was an outstand- 
ing success—more than that, it made 
history and set precedent. 


On the first day of August, 1957, 
along the busy Boulevard du Palais 
over which so many historical person- 
ages have traveled, under the leader- 
ship of former President E. Smythe 
Gambrell as Chairman and our new 
President, Charles S. Rhyne, as Honor- 
ary Chairman, came one of the largest 
delegations of American Bar Associa- 
tion members ever to hold a meeting 
in Paris with representatives of the 
French Bar. They passed by the Tour 
de ’'Horloge whose golden clock forms 
a high contrast to the grimness of 
the Conciergerie beneath, through the 
great emblazoned gates, and into the 
courtyard. They looked with admira- 
tion at the graceful spire of thir- 
teenth-century Sainte Chapelle which 
stands within the precincts of the 
courtyard, and then ascended the steps 
into the Palais du Justice. 


Conscious of their responsibilities, 
they were prepared for the most rigid 
protocol, but the genuine warmth of 
greeting by the French lawyers soon 
put everyone at ease, and while of 
course the proceedings were conducted 
in an atmosphere of true dignity, the 
friendly informality of the meeting was 
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its great charm. 

Appropriate, indeed, was the place 
of the first meeting in the heart of 
historic Paris—the Law Library of 
the Palace of Justice. Here our dele- 
gation, with American Bar Association 
members from almost every state in 
the Union, assembled. With Chairman 
Gambrell presiding, Maitre Robert 
Martin was introduced as the Conven- 
tion Arrangements Chairman of the 
French Bar. After Maitre Martin’s 
announcements of coming events the 
official welcome of the Bar of France 
was made by Maitre Marcel Rémond, 
President of the Association Nationale 
des Avocats. His admirable diction, 
his eloquence and great sincerity, made 
clear the warmth of his welcome even 
to those who did not know French, 
fulfilling the hope he expressed: 


Members of the Bar Association 
and their Ladies; Ladies and my dear 
Confreres: Yesterday evening I left the 
brilliant sunshine and blue sky of 
Provence solely to have the joy of 
saluting you in the name of the 8,500 
French advocates distributed across 
the world—those of France, those of 
Africa, those of Asia, those of the 
Antilles, and those of Oceania. 

I shall speak to you only a few 
words, not having the ability, as does 
my friend Pierre LePaulle, to express 
myself in your language, but it is my 





wish that the warmth of my voice may 
achieve the miracle of making each 
of you feel the vibrant enthusiasm of 
our hearts. It is my ardent desire that 
my voice may persuade you——those 
who hear me without understanding 
my words—of the sincerity 
fraternal friendship. 


of our 


Maitre Claude Lussan was delegated 
by the Paris Bar Association (Ordre 
des Avocats) to deliver the address of 
welcome to Paris, very 
friendly speech he pointed out that the 
very library in which the meeting took 


and in a 


place is the room in which the Bar of 
Paris cherishes the memory of those 
of the Bar who died in the defense of 
their country during two World Wars, 
and he called attention to the plates 
on the walls which contain their names 
stated that 


among the dead were the companions 


and perhaps numbered 


in arms of members of the American 
Bar Association. 


He told us also that in this room, at 
the solemn opening of court each year, 
the Paris Bar receives public author- 
ities and representatives of foreign 
Bars, and that they would be very 
happy if some year the American Bar 
were represented. This library, too, is 
where the annual oratorical competi- 
tion between the new members of the 
Bar takes place. 


We quote in part from his speech: 
When a host wants to honor his 


guests and prove his affection, he can- 
not do it better than in opening wide 
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his house and letting them visit the 
premises in which he spends his 
moments of happiness and his moments 
of sorrow. Our welcome here has the 
same meaning. You know that it is 
our library, and here we spend our 
hours of pleasure and of worry. It is 
here that beats the heart of our Order 
of Advocates. In opening the doors of 
these intimate premises we desire to 
express to you the community of 
thought which unites us in the same 
ideals of defense of human freedom 
and the safeguard of justice. That is 
the message that I wish to convey to 
you in the name of our Batonnier and 
our Order of Advocates. 


After an introduction by General 
Chairman Gambrell, Maitre Pierre Le- 
Paulle, a member of the French Bar 
for many years and a Doctor of Juris- 
prudence from Harvard in 1922, ad- 
dressed the meeting on “The Legal 
Profession in France”. Maitre LePaulle 
came to the United States to study after 
World War I as a representative of 
the French Army, and his address was 
delivered in excellent English. His 
address is deserving of reproduction 
in full, but because of its length we 
shall merely summarize it. 

Tracing the early beginnings of the 
Bar in Gaul from the tradition of the 
Roman lawyers, whom Juvenal called 
the “nourishing mother of the ad- 
vocates”, Maitre LePaulle stated that 
the true spiritual source of the French 
Bar is medieval. The first “Rolle” of 
advocates dates from an ordinance of 
Philippe de Valois in 1327. In 1344 
the Parliament regulated the education 
of young advocates, and the Bar of 
Paris organized itself as an “Order” 
at approximately the same time. It was 
an “Order” both from the chivalric 
and religious points of view. 

As for its chivalric antecedents, 
Philippe le Bel created the “Chevaliers- 
és-Lois”, of which Boutillier has writ- 
ten: “Know that a Knight (Chevalier) 
cannot act as an agent because of his 
own dignity of Knight”. Today, six 
centuries later, the same attitude pre- 
vails, and an advocate still cannot act 
as an agent except in very limited 
capacities. As a consequence, advocates 


of most Bars in France are forbidden 
to handle funds. 

From the religious point of view, 
the Order was that of St. Nicolas, and 
also, a little later, of St. Yves. It 








established a tradition of charity mani- 
fested by the institution of legal aid, 
which was and still is carried on by 
the whole Order. No advocate may 
avoid this duty or accept any com- 
pensation for his work, or even re- 
imbursement for his expenses. 

The speaker traced the history of 
the Bar through later days, including 
the perilous days of the Revolution, 
pointed out the heroism of the ad- 
vocate Chaveau-Lagarde, who defended 
the French Queen Marie Antoinette, 
and commented upon the suppression 
of the Order of Advocates at the time 
of the Revolution and the dire results 
that followed. The Bar was restored to 
its full privileges in 1810, and it main- 
tained its traditions of courage and 
integrity during the occupation by the 
Germans between 1940 and 1944, 
Many of the members of the Bar 
helped fill the ranks of the Resistance, 
and as advocates uttered the most fear- 
less and solemn protests against the 
tyranny of the invaders. The Bar of 
Paris has been decorated several times, 
and after the Liberation received the 
War Cross with Palm. 

He pointed out that the Bar issued 
from freedom, lives with freedom and 
dies with it. 

Referring generally to the organiza- 
tion of the French Bar, he presented a 
very clear and informative address on 
the importance and functions of the 
office of the Batonnier who is, of 
course, the President of the Bar, for he 
is the legal representative of the Order 
of Advocates. The Batonnier is elected 
by the General Assembly of Advocates, 
presides at the Council of the Bar, 
officiates at all ceremonies, gives opin- 
ions and advice to his brethren on the 
rules of the profession and decides 
whether colleagues accused of a pro- 
fessional offense should or should not 
appear before the Council. He pointed 
out further the great importance of the 
Batonnier to the Bar and the length 
of time that the Batonnier spends daily 
at the courthouse concerned with the 
good of the Order of Advocates and of 
the community itself..As a result, the 
Batonnier is one of the greatest citizens 
in the city and one looks to him as a 
spokesman for all those who stand for 
justice, independence and freedom. 

He further discussed most interest- 
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ingly the training of young men and 
young women for the Bar, the func- 
tions of the avocat and of the avoue, 
the general organization of the special 
Bar of the Cour de Cassation, and he 
emphasized the substantial amount of 
legal aid work which is done by the 
Bar without compensation, pointing 
out that in one particular year 25,140 
legal aid cases were handled. 

He laid much stress upon the high 
degree of trust placed in advocates by 
their brother advocates and illustrated 
it by the absolute rule that an advocate 
will not use any written evidence in 
court without having communicated it 
to the lawyer on the other side, and 
that is done by delivery of the docu- 
ments with no receipt being asked, 
expected or offered. The speaker stated 
that he has no knowledge either by 
experience or hearsay of any case in 
which the documents have disappeared 
or have been altered. 

He gave a very keen insight into 
the organization of the French Bar, 
and his address was a scholarly and 
most informative contribution to the 
store of professional knowledge of all 
the American Bar members who at- 
tended this meeting. 

Our able Chairman then introduced 
the American Bar President who had 
assumed the reins of office in London- 
our own Charles S. Rhyne. In keeping 
with the spirit of the occasion Presi- 
dent Rhyne distinguished himself by a 
thoughtful and timely address which 
was an outstanding contribution to 
this meeting. He referred to our debt 
to the common law and then spoke 
eloquently of the close ties binding us 
to the people of France, saying, in 
part, 


Of even greater importance to us 
in the United States is the stimulation 
which the American colonies received 
from French sources when our nation 
was founded. To give but one example, 
when our Constitutional Convention 
met in 1787 to formulate what has 
ever since remained the Constitution 
of the United States no work was 
quoted with more frequency in the 
debates than Montesquieu’s The Spirit 
of Laws. From it we took the funda- 
mental theory of our system of govern- 
ment: the separation of the executive, 
legislative and judicial powers. 

I was reminded recently of how 
strong are the ties that bind us when 
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I visited once again one of our great 
national shrines, George Washington’s 
beautiful home at Mount Vernon, just 
a few miles south of the City of Wash- 
ington. Like most visitors to Mount 
Vernon, I am always impressed with 
one item which is on exhibit in the 
center hall of the house: It is the 
key to the main gate of the Bastille, 
and it was sent to Mount Vernon as 
a gift from Lafayette to his beloved 
General Washington. Lafayette en- 
trusted this glorious symbol to the 
keeping of Tom Paine, who was to 
deliver it to General Washington. With 
the key the Marquis sent a letter. The 
key, he said, was sent “as a tribute 
which I owe as a son to my adoptive 
father, as an aide de camp to my 
General, as a Missionary of Liberty 
to its Patriarch.” Lafayette, who at the 
time was still a very young man and 
who was deeply involved in the debates 
of the National Assembly, wrote to 
Washington, “How often, my beloved 
General, have I wanted your wise ad- 
vices and friendly support.” 

How often since then have France 
and America needed, and received, 
each other’s wise advices and friendly 
support! The agony of two World Wars 
has added strength to those bonds of 
friendship forged when my country, 
with France’s indispensable help, first 
rose to take its place among the 
nations. . 


A tour of inspection of the French 
courtrooms followed, the delegation 
separating into small groups, each 
conducted by a member of the French 
Bar. The Cour de Cassation, the First 
Chamber of the Court of Appeals, the 
several civil and commercial courts, 
and the criminal court, including the 
famous Cour d’Assises, were viewed, 
and much information was given to 
our group about their history and 
functions. 

There followed a_ reception and 
refreshments, tendered with generous 
hospitality by our French hosts in the 
main entrance hall, Place Dauphine. 
This was a happy occasion, for it gave 
an excellent opportunity for friendly 
visits and discussions between the 
members of both Bars. We could well 
have lingered in the atmosphere of the 
courts but our busy schedule called 
for our going up the banks of the 
Seine a short distance to the Hotel de 
Ville for a reception by the Président 
du Conseil Municipal of Paris. His 
address of welcome was indeed most 
gracious and, at Chairman Gambrell’s 
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request, President Rhyne responded, 
expressing the appreciation of our 
delegation at the warmth of our wel- 
come by the lawyers, and now by the 
head of the city government. 

The officers of our delegation then 
formally signed the official record 
guest book, and we were ushered into 
the stately reception hall where again 
in an atmosphere of friendship and 
generous hospitality we learned that 
French lawyers are kindred spirits, 
excellent company and _ people of 
scholarly attainments and professional 
competency. As if accentuating our 
common bond of need and respect for 
the law, a glance out the window 
showed us the Church of St. Gervais 
where on Good Friday, 1918, an enemy 
shell, directed at no military target, 
struck the church, killing and wound- 
ing hundreds of worshippers and 
shocking the world. 


The next event was the reception by 
our Ambassador to France, Amory 
Houghton and Mrs. Houghton, at the 
Ambassador’s residence. For the first 
time we could welcome our French 
friends to an American jurisdiction, 
and the reception was a great success. 
The Ambassador and Mrs. Houghton 
received in a beautiful living room of 
their residence. The hospitality ex- 
tended by the Houghtons was indeed 
most generous and in keeping with the 
fine spirit of gracious and friendly 
cordiality which we experienced wher- 
ever we were received. The garden of 
the Ambassador’s Residence was the 
scene of much visiting and discussion 
on this temporary visit to American 
soil. 

The next day’s program was devoted 
to the international scene. 


Meeting at UNESCO 

An entire article could well be de- 
voted to the meeting at the headquar- 
ters of the United Nations Educational 
Scientific and Cultural Organization 
(UNESCO). It emphasized for our 
Bar the great need for the United 
Nations and its vital importance to 
our devotion to law and to the very 
existence of civilization. Our group 
gained much information and under- 
standing from the address of Malcolm 
S. Adisehiah, Assistant Director-Gen- 








eral of UNESCO, the subject of his 
address being “What Is UNESCO”? 

In his response President Rhyne 
expressed great appreciation to Mr. 
Adisehiah and pointed out how inter- 
ested were the members of our Bar in 
the objectives of the United Nations 
and of UNESCO. He referred to the 
historic meeting at Dumbarton Oaks 
and pointed out that the leadership of 
our Bar, and our Bar itself, stood 
firmly for support of the rule of law 
as opposed to the rule of force. He 
emphasized the work of the Section of 
International and Comparative Law of 
the American Bar Association and 
said that we recognize law as crystal- 
lized public opinion, and that UNESCO 
forms an admirable clearing house for 
economic, social and scientific infor- 
mation. He particularly thanked Mr. 
Adisehiah for his reference to Luther 
A. Evans and the part taken by our 
country and its citizens in the develop- 
ment of UNESCO and the future of 
the civilized world. 

Important and well-documented ma- 
terial was made available to our dele- 
gation, and the meeting added greatly 
to our information on UNESCO and 
its significance to lawyers devoted to 
the rule of law. The building is in the 
process of construction and each nation 
participating has sent materials to be 
incorporated into the structure. A tour 
of the structure, an inspection of the 
great assembly hall, and the hall for 
the official national delegations in this 
land to which the French nation has 
given international status, was most 
informative. In keeping with the 
reputation of our hosts for hospitality, 
an efficient catering staff served re- 
freshments to our group. 

We had only a short delay before 
the delegation assembled at the Place 
de l’Etoile, immediately across the 
periphery of the Arc de Triomphe, to 
proceed to SHAPE (Supreme Head- 
quarters of Allied Powers in Europe). 
We boarded buses, and soon after 
passing the Bois de Boulogne found 
ourselves at Marly-le-Roi, the head- 
quarters. Passing under the impressive 
sight of the flags of the NATO nations 
we were taken to the assembly hall 
where a special presentation was made 
to us, as lawyers, of the history and 
purpose of SHAPE. Illustrating his 

























































































statements by the apt use of charts, 
an example of demonstrative evidence 
of the highest order, the high ranking 
officer who addressed us gave us a 
revealing picture that was indeed far 
reaching, and it was related to our 
devotion to the rule of law, for it 
represented the determination of the 
free Western World to preserve that 
freedom. We were persuaded that here 
was the intelligent means of forestalling 
force. 


Chairman Gambrell made an elo- 
quent and heartwarming response of 
thanks with a hearty “God bless you” 
to those of SHAPE, that echoed the 


sentiments of all present. 


The broad scope and increasing in- 
terest of members of the Bar in inter- 
national affairs was heightened and 
crystallized by the illuminating visits 
to UNESCO and to SHAPE. Evident 
to all our group was the widened scope 
of the activities of the modern Ameri- 
can lawyer and the imperative need for 
his interest and participation in the 
safety and development of the civilized 
world, and the great resources avail- 
able to the American lawyer and the 
lawyers of other civilized countries in 
friendships which spring from their 
professional standing and competency 
and the very special opportunities for 
international co-operation, based upon 
the rule of law, of men who realize its 
deep significance and importance. 


More was in store for us. Taken by 
buses from SHAPE we next descended 
in front of the gates of the Palace of 
Versailles, walked past the equestrian 
statue of le Grand Monarque, through 
the great gates of the Palace, and on 
to the Chapelle Royale for the address 
of welcome, This beautiful part of the 
Palace is ordinarily not open to visitors 
but the dignity of this meeting seemed 
to merit our being received there. We 
were welcomed by Batonnier Robert 
Planty, head of the Versailles Bar, for- 
mer President of the Union Inter- 
nationale des Avocats, and now Vice 
President of the Association Nationale 
des Avocats. Batonnier Planty traced 
the common goals and interest in the 
field of constitutional government of 
France and the United States, and 
pointed out that after Lafayette had 
come to our country during our Revo- 





lution it was the French regular army 
and navy that came to participate in 
our battle for freedom. He expressed 
his deep appreciation of the tremen- 
dous accomplishments of the American 
Armed Forces in both World Wars 
and their deep meaning—not only in 
helping to drive the invader from the 
soil of France but also because, as a 
consequence, the courts had been re- 
stored to their true function and the 
principle of government by law rather 
than by force achieved new vitality. 
His address considered several points 
of similarity with reference to prin- 
ciples of law shared by the French 
people and ours, and he explained to 
us that it was at this very Palace of 
Versailles that the American emissaries 
had come to ask the aid of Louis XVI 
and the French Court, and that not far 
from the Palace of Versailles, in the 
town itself, was signed in 1783 the 
treaty of peace that ended our war 
for freedom of the colonies from Great 
Britain, thus showing how Versailles 
had a particular significance for Amer- 
icans. He further expressed appreci- 
ation of the interest taken and financial 
aid given by Americans in the restora- 
tion of the Palace of Versailles, which 
work has progressed with great strides 
in the last few years. 

President Rhyne thanked Batonnier 
Planty most heartily for the welcome 
of the American Bar to Versailles and 
stressed the interest taken by members 
of the Bar of both countries in pre- 
serving the integrity of the courts and 
the right of the individual in a free 
world, pointing out that where lawyers 
are enslaved the courts are also, and 
that there can be no independence of 
the judiciary without independence of 
the Bar. He stressed, too, the interest 
that we have in common in many basic 
principles of law and again voiced 
appreciation of the French influence 
upon the winning of our freedom and 
upon the establishing of a government 
upon constitutional principles. 

Following a tour of the Palace, now 
much improved by a long-reaching 
program of restoration, we recessed 
to a grove of the Palace where, with 
beautiful fountains as a background, 
supper was served preliminary to the 
great evening spectacle of Son et 
Lumiere. The informality of the supper 
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added greatly to the charm of the 
occasion. 

As it became dark our delegation 
took their places opposite the great 
fountain and the stretch of greensward 
that is called the Tapis Vert, delighted 
with the beautiful perspective of the 
scene. Then we were given special seats 
for the spectacle in which by sound 
and the variation of lights, fountains 
and colors, the high points of the his- 
tory of Versailles were dramatically 
portrayed. 

Special trains took us back to the 
Gare des Invalides in Paris where we 
arrived about midnight. 

Alerted to be present at the Gare de 
rEst at 8:30 the next morning, we 
there met to take the special train to 
Epernay and thence to Reims by bus. 

For what might at first seem only 
a delightful sight-seeing trip this as- 
sembly actually had greater signifi- 
cance. After an inspection of the great 
“caves” of a leader in the champagne 
industry, the delegation gathered for 
a luncheon in the banquet room of the 
Vendangeoir Sainte Héléne. Our French 
hosts and members of their families 
sat with us at this repast which was 
more of a banquet than a luncheon. 

The addresses were informal, friend- 
ly, understanding. When they were 
completed, Chairman Gambrell had a 
surprise in store for the French law- 
yers and their families: the singing of 
the Marseillaise by the Americans, Our 
French friends quickly joined in the 
singing and afterwards were warm in 
their praise for the compliment that 
had been paid them. 

When the luncheon adjourned, it 
was manifest that a high point in the 
meeting had been reached and a great 
sense of mutual respect and profes- 
sional and personal understanding 
achieved. 

By chartered buses we drove through 
the great vineyard country to Reims. 
There in the cathedral that is so in- 
separable from the history of France, 
we felt the grandeur and glory and 
sensed the spirituality of this place of 
worship and marveled at the design 
and beauty of its graceful structure 
and its noble tapestries. For here 
France had become a_ nation, 

(Continued on page 578) 
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A Summary View: 


The Problem of Presidential Disability 


by Paul C. Bartholomew * Professor of Political Science at the University of Notre Dame 


Continuing concern about the President’s health has raised anew a 
problem that has smouldered in constitutional law certainly since 1881]. At 
least twice in our history, there have been times when the President in 


office was incapable of performing his full duties for a period of many 


weeks. Professor Bartholomew examines the constitutional problems raised 


by this situation and discusses a number of proposals aimed at solving 


them. 





“In case of the removal of the 
President from office, or of his death, 
resignation, or inability to discharge 
the powers and duties of the said oflice, 
the same shall devolve on the Vice 
President, and the Congress may by 
law provide for the case of removal, 
death, resignation, or inability, both 
of the President and Vice President, 
declaring what officer shall then act 
as President, and such officer shall act 
accordingly, until the disability be re- 
moved, or a President shall be elected.” 
(Article I], Section 1, Clause 6.) 


This is the portion of the Constitution 
that presents a major problem that is 
disturbing a lot of persons—govern- 
ment officials, academic personnel and 
others. Furthermore, it is a problem 
to which no pat answer seems to be 
available and, in fact, a matter on 
which there is no real agreement. The 
past dozen years of cold war have 
taught us that we do not need an 
immediate solution to all problems. We 
do not need a definite answer to every- 
thing. Some things just have to be 


lived with until such time as Fate 
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decides an answer. This may very well 
be the-case with the matter of presi- 
dential disability, and that viewpoint 
may not be at aii irrational. 

Two questions immediately present 
themselves. (1) Who or what body is 
to determine the disability of a Presi- 
dent? (2) Does the Vice President, 
once disability has been determined, 
succeed to the office of President or 
only to the powers and duties of the 
office? There is a corollary question 
as to whether an amendment to the 
Constitution is necessary in order to 
answer either or both of these ques- 
tions, and on this the experts are not 
agreed. There does seem to be sufficient 
reliable opinion that Congress has the 
power to act for us to assume that 
Congress can act legally, but certainly 
a careful student of the subject must 
urge, regardless of what action is 
taken, that an amendment be in- 
troduced concurrently as a “cover” 
for congressional action in case of an 
adverse court decision. 

What of the proposals for deciding 
the person or persons on whom the 
burden shall rest of determining the 









disability of a President? The sug- 
gested solutions are many and diverse. 
However, all of them contemplate 
initial action by either the Vice Presi- 
dent or the Congress. As for the Vice 
President, himself and alone, declaring 
that the President is unable to carry 
on the duties of this office, obvious 
difficulties present themselves. Judging 
by the men who have held the post in 
our history, the Vice President might 
be very reluctant to do this. Such a 
decision would certainly be embarrass- 
ing to a man with any sensitivity of 
nature. Then too, there is some doubt 
as to the legality of unilateral action 
by the Vice President. However, no less 
authority than the Attorney General of 
the United States has recently noted 
that “it is a well-established rule of 
law that in contingent grants of power, 
the one to whom power is granted is 
to decide when the emergency has 
arisen. Thus the Vice President is con- 
stituted the judge of the President's 
inability.” Mr. Brownell was simply 
echoing previous observations by men 
such as Judge Lyman Trumbull, and 
the bulk of opinion today seems not 
to question this legal view. However, 
the view is not unanimous, and many 
question the prudence of placing the 
decision solely in the hands of the Vice 
President. There may even be some 
danger of usurpation (although ex- 
perience with our Vice Presidents is 
all to the contrary) both in the initial 
assumption of power and in the re- 
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linquishing of power if and when the 
presidential disability passes. Again, 
this is a case of more power than a 
good man should want or a bad man 
should have. Some have suggested that 
provision be made for a medical board 
named by the President at the time of 
his inauguration. This board could 
then advise the Vice President as to 
the President’s mental or physical con- 


dition, and thus an “objective” judg- 
ment would be available to guide the 
Vice President in assuming or giving 


up presidential powers. 


Decision by Congress . . . 
Further Problems 

Congress is often suggested as the 
agency to take the initiative in deter- 
mining presidential disability. Those 
who favor leaving the question to Con- 
gress rely upor. the “necessary and 
proper”, or the “elastic” clause of the 
Constitution.' Thus they hold that 
Congress could pass a resolution deter- 
mining the procedure for answering the 
question of presidential disability. 

At this point the “experts” part 
company. There are almost as many 
specific procedures suggested as there 
are persons talking and writing about 


the matter. Some propose that Con- 
gress designate itself as the body to 
determine (when the occasion arises) 
that a President is disabled. Others 
urge that Congress give the Supreme 
Court this duty because it can act 
quickly and without partisan political 
overtones. This, no doubt, in the light 
of previous Supreme Court decisions, 
would require a constitutional amend- 
ment to get around the question of 
judicial jurisdiction. 

Still others have suggested that the 
Cabinet be entrusted by Congress with 
answering the disability question. A 
variation of this “cabinet approval” 
is that the Secretary of State inform 
the Cabinet and that that body should 
then decide. Another plan is that any 
two members of the Cabinet should 
inform the Chief Justice of the United 
States of the supposed disability, and 
that the Supreme Court should then 
decide. Still another variation is for 
the Cabinet to advise the Vice Presi- 
dent who, in turn, would inform the 
Congress, which would then call on 
the Supreme Court for a final decision. 
The practical defects of any plan in- 
volving direct action by Congress, if, 
as or when a possible case of disability 
arises are obvious. Congress itself is 
not always in session, and it is an un- 
wieldly body in such a. situation. 
Political partisanship would be a real 
danger. 


A Permanent Commission. . . 
Some Problems Raised 

In this general area of congressional 
initiative, the most frequent suggestion 
is that Congress provide for some kind 
of permanent commission to “stand 
by” and determine when there is a real 
mental or physical disability on the 
part of the President. These proposed 
commissions have been “baptized” by 
their sponsors with a variety of names 

Advisory Council, Commission on 
Presidential Disability, Inability 
Council, Special Continuing Committee, 
Presidential Commission, Commission 
on Presidential Inability, and Presi- 
dential Powers Commission. Likewise, 
the specific composition of these 
groups is diverse. Some would have 
the Vice President, the Speaker of the 
House, the President pro tempore of 
the Senate and the Cabinet constitute 
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the board. Others suggest that there 
be six members from Congress and 
five from the Cabinet. Others get more 
specific and urge that the Chief Justice 
and the two senior Associate Justices 
of the Supreme Court serve, along with 
the Secretary of State and the Secretary 
of the Treasury, and the majority and 
minority leaders of the Senate and the 
Speaker and the minority leader of 
the House. Another suggestion is that 
the committee be composed of the 
President’s wife or a member of his 
family, two members of the Supreme 
Court and the leaders of the President's 
party in the House and Senate. One 
suggestion is that this group be com- 
posed entirely of physicians named 
by the Chief Justice. Another urges 
that the commission be composed of 
private citizens with no more than 
three from any one party and including 
at least two men of outstanding reputa- 
tion in medicine and psychiatry. 

There seems to be general agree- 
ment that in case of temporary dis- 
ability of the President, the deter- 
mination of the cessation of disability 
(when that is not apparent) should 
be made by the same body that decided 
that the President was disabled. 

These are the chief answers that 
have been given to the first question. 
Some, including Speaker Rayburn and 
Professor Howe, maintain that the best 
answer is to make no provision at all, 
that we can meet the situation if and 
when it arises, that the great virtue of 
the Constitution is its flexibility, and 
that any determination of procedure 
to determine disability would introduce 
an unnecessary element of rigidity. 

No one of these solutions is entirely 
satisfactory—the Vice President prob- 
ably will not and should not exercise 
the power, the Congress is too un- 
wieldly, too involved in partisan 
politics and not always available in 
emergencies. Also, congressional action 
on this matter might be construed as a 
violation of the doctrine of separation 
of powers. Political partisanship would 
be increased whenever the Congress 
might be controlled by the party in 
opposition to the President or even 

(Continued on page 550) 

1. Article I, Section 8, Clause 18. “To make 
all laws which shall be a and proper 
for carrying into execution the foregoing 
powers, and all other powers vested by this 


Constitution in the Government of the United 
States, or in any department or officer thereof.” 
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Statements of the President and 


Chief Justice on Law Day—U.S. A. 


The following are the texts of 
the statements made by President 
Eisenhower and Chief Justice 
Warren in connection with the cele- 
bration of Law Day—U.S.A. 





President Eisenhower 


Thursday—May first—has by proc- 
lamation been designated “Law Day”. 
The reason is to remind us all that we 
as Americans live, every day of our 
lives, under a rule of law. 

Freedom under law is like the air 
we breathe. People take it for granted 
and are unaware of it—until they are 
deprived of it. What does the rule of 
law mean to us in everyday life? Let 
me quote the eloquent words of Burke: 
“The poorest man may, in his cottage, 
bid defiance to all the forces of the 
Crown. It may be frail; its roof may 
shake; the wind may blow through it; 
the storms may enter; the rain may 
enter—but the King of England cannot 
enter; all his forces dare not cross the 
threshold of that ruined tenement!” 

But the rule of law does more than 
ensure freedom from high-handed ac- 
tion by rulers. It ensures justice be- 
tween man and man—however humble 
the one and however powerful the 
other. A man with five dollars in the 
bank can call to account the corpora- 
tion with five billion dollars in assets 
and the two will be heard as equals 
before the law. The law, however, has 
not stopped here. It has moved to meet 
the needs of the times. True, it is good 
that the King cannot enter unbidden 
into the ruined cottage. But it is not 
good that men should live in ruined 
cottages. 
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The law in our times also does its 
part to build a society in which the 
homes of workers will be invaded 
neither by the sovereign’s troops nor 
by the storms and winds of insecurity 
and poverty. It does this, not by 
paternalism, welfarism and hand-outs, 
but by creating a framework of fair 
play within which conscientious, hard- 
working men and women can freely 
obtain a just return for their efforts. 


This return includes not only good 
wages and working conditions, but in- 
surance as a right against the insecuri- 
ties of injury, unemployment and old 
age. Inthe words of a great American 
lawyer: “The law must be stable, but 
it must not stand still.” 


Another direction in which the rule 
of law is moving is that of displacing 
force in relations among sovereign 
countries. We have an International 
Court of Justice. We have seen the 
exercise of an international police func- 
tion, both in the United Nations force 
in Korea, and in the United Nations 
force assigned to the Gaza Strip. We 
have agreements in Article II of the 
United Nations Charter to the most 
fundamental concepts of international 
conduct. 


We have elaborate rules of inter- 
national law—far more complete and 
detailed than most people realize. 
More than once, nations have solemnly 
outlawed war as an instrument of 
national policy, most recently in the 
Charter of the United Nations. We 
have, in short. at least the structure and 
machinery of an international rule of 
law which could displace the use of 
force. What we need now is the univer- 


sal will to accept peaceful settlement of 
disputes in a framework of law. 

As for our own country, we have 
shown by our actions that we will 
neither initiate the use of force or 
tolerate its use by others in violation 
of the solemn agreement of the United 
Nations Charter. Indeed, as we con- 
template the destructive potentialities 
of any future large-scale resort to force, 
any thoughtful man or nation is driven 
to a sober conclusion. 

In a very real sense, the world no 
longer has a choice between force and 
law. If civilization is to survive, it 
must choose the rule of law. On this 
Law Day, then, we honor not only the 
principle of the rule of law, but also 
those judges, legislators, lawyers and 
law-abiding citizens who actively work 
to preserve our liberties under law. 

Let history record that on Law Day 
free man’s faith in the rule of law and 
justice is greater than ever before. 
And let us trust that this faith will be 
vindicated for the benefit of all man- 


kind. 


Chief Justice Warren 


This is Law Day throughout our 
land; declared to be so by proclama- 
tion of the President of the United 
States. It is not a day for ushering in 
new laws nor for changing old ones. 
Our concern this day is not with the 
power of American law but with its 
beneficence. Our purpose is not to 
demonstrate the control our Govern- 
ment has by law over the lives of our 
people. but to call to mind that while 
we live under law, our laws are of our 


people: made by our own chosen rep- 
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resentatives, interpreted by our repre- 
sentatives and carried into effect by 
our representatives. We remind our- 
selves that both Government and citi- 
zen are equally bound by law. The one 
cannot distort the law to the injury of 
the most humble citizen, while the 
other cannot withhold compliance be- 
cause of self-importance or self-interest. 
The laws are made for all, and they 
are interpreted and administered equal- 
ly for all. Both the Government and 
the citizen must function within the 
framework of the Constitution of the 
United States, that document which has 
heen described—not by one of our 
own, but by a great European states- 
man—as the most wonderful work ever 
struck off at one time by the brain and 
purpose of man. 

That noble document was written by 
patriots—-men whose strong characters 
had been fortified by years of sacrifice 
in the cause of freedom. They were 
also students of the past, and their 
vision of the future of our country 
was enlightened not only by their own 
experiences but also by those of op- 
pressed people throughout recorded 
history. They wrote the Constitution 
171 years ago in the City of Philadel- 
phia, in Independence Hall where 
eleven years earlier the Declaration of 
Independence had been signed, and 
from whose belfry the Liberty Bell, 
as its own inscription reminds us, did 
“Proclaim liberty throughout the land 
to all the inhabitants thereof.” 

There George Washington presided 
over the Constitutional Convention 
throughout the spring and summer of 
1787. With him were the venerable 
Benjamin Franklin, the studious James 
Madison, the scholarly George Wythe, 
the brilliant Alexander Hamilton and 
the others whom we reverently call the 
Founding Fathers. For four months, 
they proposed, debated, compromised 
and_ultimately agreed on the structure 
of our Government and the principles 
to guide it. Recognizing that it would 
need amendment, they authorized the 






people to amend it whenever necessity 
should arise. At the conclusion of their 
labors, they were weary and somewhat 
dispirited. But, as the last members 
were signing, they were heartened when 
Benjamin Franklin, looking toward the 
President’s chair at the back of which 
a rising sun was painted, observed that 
painters had found it difficult to dis- 
tinguish, in their art, a rising sun 
from a setting sun. “I have”, he said, 
“often and often, in the course of the 
session, and the vicissitudes of my 
hopes and fears as to its issue, looked 
at that behind the President, without 
being able to tell whether it was rising 
or setting; but now, at length, I have 
the happiness to know that it is a rising 
and not a setting sun.” 

As the weary members filed out of 
the hall, an anxious crowd was waiting 
to hear the results of their labors. A 
woman, addressing herself to Franklin, 
said, “Doctor, what kind of a govern- 
ment have you given us?” He replied, 
“A Republic, madam, if you can 
keep it.” 

He knew, as did the others, that 
their work was not perfect. They knew 
also that this was not to be the first 
republic in history, and that while 
Rome had existed for centuries many 
others on the Mediterranean before the 
birth of Christ had disappeared, when 
the people had become tired of self- 
discipline or through erosion of their 
liberties had lost the will to govern 
themselves. 

When the Constitution was submitted 
for ratification, the people, having in 
mind the sacrifices that had been made 
to achieve their freedom, demanded 
that a Bill of Rights be incorporated in 
it as the price of their consent. As a 
consequence, the first Ten Amend- 
ments were submitted by the First 
Congress, were promptly ratified, and 
ever since have represented the spirit 
and conscience of our Government. 

Law Day would serve its true pur- 
pose if every American would but read 
the Bill of Rights and rededicate him- 
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self to its preservation. It would be 
no task. It contains but 462 words and 
can be read in less than three minutes. 
But for Americans they are more 
meaningful than any like number of 
words in our language. They assure 
for us the “pursuit of happiness” as 
our “inalienable right”. And they do in 
fact “secure the Blessings of Liberty 
to ourselves and our Posterity,” so 
long as we are faithful to the trust. 
They limit the power of Government 
over individuals to known laws and 
procedures that accord with civilized 
standards. They guarantee the personal 
freedoms of religion, speech, assembly, 
communication, mobility, and security 
of the person, the home and property. 

These guarantees are the very essence 
of freedom. But they are not self- 
executing. Their vitality springs not 
from the printed words but from the 
hearts and minds and spirits of those 
who believe in them as living prin- 
ciples. To protect and preserve them, 
there must always be watchmen at the 
towers. 

We—all Americans—are the watch- 
men. No one else can do that job for 
us. While watching to see that our own 
individual rights are not violated, we 
make certain also that we do not our- 
selves violate the rights of others. We 
watch to see that the Government which 
protects those rights for us is cherished 
and preserved. We do all of this 
through law because without law we 
would have irresponsibility and chaos. 

Under our laws, rights and duties 
are reciprocal. The individual has 
rights the Government must respect. 
The Government, when lawfully speak- 
ing for the whole people, has power to 
which the individual owes obedience. 
Through this mutuality of responsibil- 
ity, we preserve ordered liberty. This 
gives us a combined sense of freedom 
and security that is unknown in so 
many parts of the world. It makes 
happiness for all possible. We thank 
God for it. We celebrate because of it. 


We call our celebration Law Day. 
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Florida Court Approves Lawyer Referral 


The American Bar Association’s 
Lawyer Referral Service was approved 
as a most worthy bar association activ- 
ity by a recent decision of the Supreme 
Court of Florida (January Term, 1958) 
filed April 23, 1958, in the case of 
Jacksonville Bar Association v. Sam B. 
Wilson. 

The right of The Jacksonville Bar 
Association to maintain a Lawyer Re- 
ferral Service was challenged by a 
Jacksonville lawyer as violating the 
Canons of Ethics of the American Bar 
Association and the Integration Rules 
of the Supreme Court of Florida. Sam 
B. Wilson, a member of the Florida 
Bar, instituted suit in the Duval County 
Circuit Court against The Jacksonville 
Bar Association and that court entered 
a final declaratory decree holding that 
the operation of the Lawyer Referral 
Service, with its publicity and adver- 
tising, was in violation of the Code of 
Ethics and the Integration Rules. 

An appeal to the Supreme Court was 
filed by The Jacksonville Bar Associ- 
ation. The Florida State Bar Associa- 
tion and the American Bar Association 
filed briefs as amici curiae. The brief 
of the American Bar Association was 
filed by Harold J. Gallagher and Cody 
Fowler. When the Duval County Cir- 
cuit Court handed down its decree, it 
was a terrific blow to not only The 
Jacksonville Bar Association, but to 
the American Bar Association and to 
all judges and lawyers who had worked 
so diligently over the years to estab- 
lish Lawyer Referral Services through- 
out the several states. The Lawyer Re- 
ferral Committee of the American Bar 
Association devoted an entire meeting 
to discussion of the decision with 
members of The Florida Bar and at 
the conclusion of the meeting recom- 
mended to the House of Delegates and 
Board of Governors that action should 
be taken to have the American Bar 
Association intervene and file a brief 
in support of the appeal. The recom- 
mendation of the committee was ap- 
proved and the Board of Governors 
requested Mr. Gallagher and Mr. Fow- 
ler to represent the American Bar As- 


sociation as an intervenor. 
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In the complaint filed in the Circuit 
Court the plaintiff had alleged that the 
Lawyer Referral Service was operated 
to the detriment of plaintiff and all 
other lawyers of Duval County who 
were not members of The Jacksonville 
Bar 


members could not serve on the referral 


Association, because the non- 
panel. It also was charged that pub- 


licity and advertisements stirred up 
litigation. The members of the panel 
were accused of having received large 
fees. The Jacksonville Bar Association 
filed a complete and detailed answer to 
all charges. The answer outlined the 
history of Lawyer Referral from its 
inception, giving the reasons for its 
establishment and citing the action of 
the House of Delegates and the Board 
of Governors at their many meetings 
when the plan was considered. It met 
all charges by showing that all mem- 
bers of The Florida Bar were eligible 
to serve on the panel and that the 
charges made by the lawyers on the 
panel were most reasonable and that 
when larger fees were received, it was 
on a contingent basis. It was further 
shown in the answer that the Lawyer 
Referral Plan had not only been ap- 
proved by the Chief Justice of the 
United States, but also by many noted 
judges and lawyers from all parts of 
the United States. The answer further 
showed that the Lawyer Referral Serv- 
ice of The Jacksonville Bar Association 
was operated under the strict regula- 
tions approved by the American Bar 
Association. 


The appeal was heard by the Su- 
preme Court on the facts presented to 
the Circuit Court and in a unanimous 
decision the lower court was reversed 
and the cause remanded with direc- 
Mr. Justice 
Hobson wrote the opinion, which not 
The Bar 


Reference Service, but 


tions to dismiss the suit. 


only upheld Jacksonville 
Association’s 
approved the objects of Lawyer Re- 
ferral to the highest degree. In_ its 
opinion the court said: 

The solicitation of professional em- 
ployment by advertisement is con- 
demned by Canon 27, and the stirring 
up of litigation by Canon 28, of the 








Ethics of the 
American Bar Association, adopted by 
this court. We are of the opinion that 
neither canon has been violated by the 
activities of the Jacksonville Bar Asso- 
ciation, but that, to the contrary, the 
plan before us was conceived and is be- 


Canons of Professional 


ing executed in the highest traditions 
of public service. 

The prohibition of advertising by 
lawyers deserves some examination. All 
agree that advertising by an individual 
lawyer, if permitted, will detract from 
the dignity of the profession, but the 
matter goes deeper than this. Perhaps 
the most understandable and accept- 
able additional reasons we have found 
are stated by one commentator as 
follows: 

1. That advertisements, unless kept 
within narrow limits, like any other 
form of solicitation, tend to stir up 
litigation, and tendency is 
against the public interest. 

2. That if there were no restric- 
tions on advertisements, the least 
capable and least honorable lawyers 
would be apt to publish the most 
extravagant and alluring material 
about themselves, and that the harm 
which would result would, in large 
measure, fall on the ignorant and on 
those least able to afford it. 

3. That the temptation would be 
strong to hold out as inducements 
for employment, assurances of suc- 
cess, or of satisfaction to the client, 
which assurances could not be re- 
alized, and that the giving of such 
assurances would materially increase 
the temptation to use ill means to 
secure the end desired by the client. 

In other words, the 
the rule, and for the conclusion that 
it is desirable to prohibit advertising 
entirely, or to limit it within such 
narrow bounds that it will not admit 


such 


reasons for 


of abuse, are based on the possibil- 

ity and probability that this means 

of publicity, if permitted, will be 
abused. 
Harrison Hewitt in a comment at 

15 ABAJ 116 (1929), reproduced in 

Cheatham, Cases and Materials on 

the Legal Profession (2d Ed., 1955), 

p. 525. 

Of course, competition is at the root 
of abuses in advertising. If the indi- 
vidual lawyer were permitted to com- 
with his publicity 
through advertising, we have no doubt 
that Mr. Hewitt’s three points. quoted 
forecast the 


pete fellows in 


above, would accurately 


result. 
But the advertising now before us 
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represents the very antithesis of com- 
petition. Here is an organization of 
lawyers, which all in a given area may 
join, working cooperatively to lower 
the barrier between the legal profes- 
sion and the public. Certainly the pub- 
lic must be attracted, and must be 
apprised of the availability of the serv- 
ice. We deal every day with cases 
wherein the client sought legal advice 
too late, when his affairs had reached 
the pathological stage and litigation 
could not be avoided. Counselling, or 
preventive legal advice before trouble 
commences, will tend to keep people 


out of the courts, within the letter and 
spirit of the Canons of Ethics. And 
alerting the public to the existence of 
a service, under bar sponsorship, which 
will provide such preventive advice at 
a reasonable fee is not unethical, but 
must redound to the benefit both of 
the public and of the bar. 

The final declaratory decree appealed 
from is reversed and the cause re- 
manded with directions to dismiss the 
suit. 


This decision brings to an end the 
unsuccessful attack upon one of the 
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finest projects of the American Bar 
Association. Lawyer Referral will con- 
tinue to expand and it is the hope of 
the American Bar Association that 
soon such service will be available in 
all sections of the United States where 
it is needed. 

The Bar generally will commend The 
Jacksonville Bar Association for its 
staunch defense of the Lawyer Referral 
program, the result of which will be 
of great benefit to the Bar and the 
public. 


St. Louis Regional Meeting Will Convene June II 


A most interesting and unusual 
program awaits the more than 1,000 
lawyers, judges, law teachers and 
students from Arkansas, Illinois, lowa, 
Kansas, Missouri, Nebraska and Okla- 
homa who expect to attend the Mid- 
west Regional Meeting of the American 
Bar Association in St. Louis on June 
11-13. The headquarters of the meeting 
will be the Sheraton-Jefferson Hotel. 

Under the general chairmanship of 
Richmond C. Coburn, of St. Louis, a 
well-balanced program of professional 
and social activities has been planned 
for the visiting lawyers and their ladies. 
Prominent and interesting speakers 
will participate, including Senator Sam 
W. Ervin, Jr., of North Carolina, Ken- 
neth C. Royall, of Washington, D. C., 
Malcolm Anderson, Assistant Attorney 
General of the United States, Carl F. 
Conway, of Osage, Iowa, and others. 

At least eight sections of the Ameri- 
can Bar Association will present pro- 
grams during this Regional Meeting. 
The Section of Criminal Law will 
present a discussion on the subject of 
“Recent Trends of Decisions of the 
Supreme Court of the United States in 
the Field of Criminal Law”. This dis- 
cussion, presided over by Arthur J. 
Freund, of St. Louis, will be between 
Malcolm Anderson, Edward Bennett 
Williams, of the District of Columbia, 
and Virgil W. Peterson, of Chicago. 
Mr. Williams has participated in a 
large number of important federal 
criminal cases on behalf of the defend- 
ants, including James Hoffa, head of 
the Teamsters’ Union, while Mr. Peter- 
son is the Director of the Chicago 





Crime Commission and a_ national 
authority on the administration of 
criminal law. 

The Section of Insurance, Negli- 
gence and Compensation Law, in co- 
operation with the Junior Bar Confer- 
ence, will present a program on “Trial 
Tactics”. This program is under the 
supervision of John C. Shepherd, of 
St. Louis. 

The Section of Labor Relations Law 
has arranged for Professor Paul R. 
Hays of Columbia University School 
of Law to speak on the subject of 
“Developments at the State Level as 
a Consequence of Federal Pre-emption 
Decisions of the United States Supreme 
Court—Practical Aspects of Case 
Handling as Affected by Pre-emption 
Doctrine”. 

The Section of Real Property, Pro- 
bate and Trust Law will discuss “Pit- 
falls in Drafting of /nter Vivos and 
Testamentary Trusts” and has arranged 
for Professor A. James Casner of the 
Harvard University School of Law to 
be the speaker. A panel discussion will 
follow, with the panel consisting of 
Professor Daniel M. Schuyler of North- 
western University Law School and 
Charles C. Allen and Maurice G. 
Helston, both of St. Louis. 

The Section of Judicial Administra- 
tion will present a comprehensive panel 
discussion on the Proposed Uniform 
Rules of Evidence. Participating in 
this panel discussion will be Charles 
Carr, of Kansas City, Joseph Estes, of 
Dallas, Spencer Gard, of lola, Kansas, 
and Charles W. Joiner, of Ann Arbor, 
Michigan. 





The Section of Corporation, Banking 
and Business Law will discuss “Dangers 
Under Recent Federal Tax Lien Deci- 
sions—The Urgent Need for Federal 
Legislation To Protect the Property of 
Third Persons”. This discussion will 
be moderated by John J. Creedon, of 
New York. Participating on the panel 
will be Harold F. Birnbaum, of Los 
Angeles, David A. Bridewell, of Chi- 
cago, Sidney Krause, of New York, 
Earl Q. Kullman, of New York, and 
William T. Plumb, Jr., of the District 
of Columbia. 

The Section of Judicial Administra- 
tion will also present a program on 
“The Layman and the Courts”. The 
Section of Bar Activities, in co-opera- 
tion with the Special Committee on 
Economics of Law Practice, will dis- 
cuss “Economic Problems of Law 
Practice”. The Standing Committee on 
Lawyer Referral Service will present 
a panel discussion on “Scope and 
Function of Lawyers’ Reference Serv- 
ice” at a luncheon. 

In addition, there will be a tax pro- 
gram on the subject of “Tax Problems 
of Small Individually Operated Busi- 
nesses—Sole Proprietorship—Partner- 
ships and Corporations” presented by 
the Committee on Continuing Legal 
Education of the American Law Insti- 
tute collaborating with the American 
Bar Association. 

The National Association of Women 
Lawyers will sponsor a luncheon on 
Friday noon. 

Senator Ervin will be the speaker at 
the meeting’s main banquet on Friday 

(Continued on page 600) 
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The Privilege of the Franchise 

Within the next six months we shall be invited to attend 
at the polls to exercise an inestimable privilege—that of 
expressing by secret ballot our preferences in the selection 
of those we would have represent us and speak for us at 
home and abroad—executives, legislators and judges. This 
is the basic principle on which our republic is founded. 

It is difficult to realize that those possessed of this price- 
less right,—the very keystone of the structure of their 
independence,—will consciously fail to exercise it. Yet a 
very substantial percentage of citizens entitled to vote 
absent after year, 
capriciously, scornfully, cynically, without cause. Their 
individual argument that one vote will make no difference 


themselves from the polls year 


answers itself. The suggestion that they are not informed 
is a shameful confession of indifference. This is not good 


citizenship; especially when the selection of judges is 
involved. The means of becoming informed is always 


available. 


Bar associations give careful consideration to the 
qualifications of candidates for judicial office. The latter 
are not infrequently invited to appear before committees on 
candidates or similar group to discuss their experience and 


reasons for candidacy and respond to questions touching 
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their education and practice, temperament and record, and 
general fitness to be judges. 

In each association where this practice is followea, 
additional information is secured as to judges currently 
on the bench, through the medium of a question- 
naire submitted to association members, soliciting their 
views as to the qualifications of these judges and their 
opinion as to which of them should be retained in office. 
On the basis of this information, the association re- 
commends to the political parties that only those judges 
who pass muster be reslated. 

The report of the committee is forthright and compre- 
hensive and states plainly and fearlessly the committee’s 
opinion as to whether or not the candidates are qualified 
to hold the office to which they aspire; and if the committee 
believes a man not qualified, for any reason, the report 
so states with candor. This report is then passed upon by 
the governing board and, if approved, the conclusions as to 
each name are reported to the leaders of the dominant 
political parties in an effort to persuade them to designate 
only candidates believed qualified by the association. When 
their slates are made up all new candidates selected by 
them not previously interviewed are invited to appear 
before the committee, if they wish, to be interviewed. The 
committee then completes its report and rates all the 
candidates by listing them as qualified in varying degrees 
or not qualified. 

Again the report goes to the governing board and, if it 
is finally approved by the board, is then for the first time 
made public. 

With the publication of this report, a primary is held 
by secret ballot among the members of the association. 
In this they simply vote for those whose nomination or 
election, as the case may be, they favor. 

Once the votes at the “bar primary” have been counted, 
the results are published. The association then prepares 
sample ballots for wide distribution to voters and seeks 
by every legitimate available means to encourage support 
for its chosen candidates; because those receiving the 
highest vote for all offices to be filled are considered 
endorsed by the association. The procedure described in 
the foregoing paragraphs is followed by The Chicago Bar 
Association and similar procedure by other bar associa- 
tions. 

From all this it must be obvious that the voter who 
wishes to be informed may advise himself as to the 
opinion of the organized Bar. It is doubtful that there is 
a better guide. 
the efficacy of this system is somewhat 
impaired when the principal political parties agree on a 
coalition ticket. The voter is thus deprived of a choice 


On occasion, 


and must vote for the candidates agreed upon by the 
politicians, whether placed on the ticket because of merit 
or as a reward for faithful service in their respective 
precincts. 

Under all the 
scientiously claimed by a citizen anxious to discharge his 


circumstances, how can it be con- 


obligations at the polls that he is not informed? In greater 
or less degree similar sources of information are available 















d on candidates for other offices and on questions submitted. 
There is still a question as to whether or not the selection selection of judges”, 
1, of judges by popular vote is the best method to follow. 
y Some think that the choice of a judge is of greater 
a importance to the people than the choosing of any other 
ir public official and should therefore not be taken out of 
od the hands of the voter. This view ignores the fact that if 
B. selection is by appointment,—strongly favored by many 
e thoughtful people,—the appointing authority is always 
2S beholden to the voters for his authority. 
At a recent judicial conference of federal judges, the Prot 
a Chief Judge of one of the circuits, who has earned the in our constitutional 
’s confidence and admiration of those about him by long — 
d years of faithful and intelligent judicial service, made this 
e comment as reported in the Chicago Tribune: 
rt 
ry : 
co) 
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te 
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Editorials 


“The greatest difficulty we have is in the method of 


said Hutcheson. “We ought to have 


far more attention paid to a judge’s nature.” 

There are “lots of smart people” but “a deep sense of 
humility” is a greater need, he said, and the last thing 
that should cross a judge’s mind when he is about to give 
a decision in a complex case is that “I’m a big man.” 


And President Rhyne has eloquently said: 


But the thing that is truly American which most 


distinguishes us from the Communist world in particular. 


is a long and proud tradition of individual liberty, embodied 


structure and administered by our 


Let us insure its preservation by the intelligent and 
faithful exercise of the franchise. 


* | Queen Elizabeth Bestows Knighthood 






Id 
n. 
or The able and kindly Secretary of 
; The Law Society in London has always 
d, had many warm friends and admirers 
es in the United States, and since the 
ks highly successful meetings of the 
rt American Bar Association in London 
he last July their number has hecome 
ed legion. 
in All of us rejoice that in the 1958 
ar New Year’s List of Honours, Her 
a Majesty the Queen conferred the 
honor of knighthood upon faithful 
ho ] Thomas George Lund who is now Sir 
he Thomas. 
is On January 31, 1958, the Council 
of The Law Society met and the record 
at recites: 
a 
ce (2) Mr. Thomas G. Lund, C.B.E.— 
he On the motion of the President it was 
‘ resolved unanimously that the mem- 
oes bers of the Council wish to record on 
ve behalf of themselves and the members 
of the Society their wholehearted satis- 
n- faction and pleasure that Her Majesty 
sis The Queen proposes to confer upon 
their friend, Mr. Thomas George Lund, 
er the honour of Knighthood. Mr. Lund 
rle has been a member of The Law Soci- 








ety’s staff since 1930 and has been 
Secretary since 1939. He has at all 
times devoted himself unremittingly 
and successfully to the welfare and 
promotion o/ the interests of the pro- 
fession and of the Society. It is in no 
small measure thanks to his unflagging 
energy, his sustained inspiration and 
his persuasive personality that the 
prestige and influence of the Society 
has during his tenure of office increased 
so very considerably, not only within 
the profession itself but also in Gov- 
ernment and other official cireles and 
with the general public. A great deal 
of the credit for the record of the 
Society’s achievements, not only dur- 
ing the dificult war period when Mr. 
Lund had just assumed office but also 
and especially during the post-war 
years, is undoubtedly due to the Secre- 
tary. In particular he has been closely 
identified with the introduction and 
operation of the Compensation Fund 
and of the Legal Aid Scheme, which 
he created, with the Commonwealth 
and Empire Law Conference in 1955 
and, most recently, with the highly 
successful meeting of the American 
Bar Association in London. The series 
of lectures on Professional Conduct 
and Etiquette which he delivered in 


: upon the Secretary of the Law Society 


1950-52 constitute an invaluable and 
authoritative work of reference in this 
field. 

The Council offer to Mr. and Mrs. 
Lund their sincere and most hearty 
congratulations. They realise that Mrs. 
Lund’s unselfish contribution to her 
husband's efforts has been of the high- 
est value, and they add their sincerest 
wishes that they both may long enjoy 
the honour now about to be conferred. 

The Secretary returned his thanks. 


The Law Society's Gazette for Febru- 


ary 1958 added this tribute: 


Thomas George Lund 


How often it happens that one knows 
little or nothing of the personal lives 
and careers of those with whom one is 
most familiar by name and repute, and 
even by sight. In the context of the 
affairs of the legal profession this is 
true particularly of Mr. Thomas Lund, 
the Secretary of The Law Society, 
upon whom a knighthood was con- 
ferred in the New Year Honours. For 
many it is no doubt hard to realise 
that there ever was a time when he 
had not been admitted. It is never- 
theless a fact that it was only in 1929 
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Sir Thomas Lund 


that the entry “Lund, Thomas George” 
first appeared on the Roll. 

Of even earlier years, too, there is 
much for the chronicler to record. Mr. 
Lund was born in 1906, the second 
son of the late Kenneth Fraser Lund, 
who was a doctor. He was educated 
at Westminster School and in 1924 
was articled to Mr. R. H. Fox and in 
1927 to Mr. A. F. Pollard, partners in 
the firm of Torr & Co., then of Bedford 
Row. In November, 1929, he passed 
the Final Examination with Honours. 
A few months later he joined the staff 
of The Law Society and on June 17, 
1939, was appointed Secretary, in 
succession to Sir Edmund Cook, C.B.E. 

Both for the Secretary personally 
and for the Society itself the year 1939 
was to be a parting of the ways or 
perhaps one should say “a _ parting 
from the comparatively 
quiet and uneventful ways that had 
hitherto been characteristic of their 
respective lives. Any hope or, on the 
other hand, fear, that the long-estab- 
lished routine was to continue was soon 
dispelled, for hardly had the new 
Secretary taken up his duties when 


ways’ —the 





The Problem of 
Presidential Disability 
(Continued from page 543) 


by a hostile faction of his own party. 
The Supreme Court is a judicial body 
and is not supposed to solve political 
questions, even though its objectivity 
might not be doubted. However, in the 
absence of a constitutional amendment, 
there are real legal difficulties in any 
arrangement that would involve the 
Court, since giving it the power to deter- 
mine presidential disability would in- 
volve giving it jurisdiction in a political 
question, the problem of original 
jurisdiction, and the question of presi- 
dential immunity from court action. 
Any proposal giving such power to the 
Cabinet has a disadvantage in view of 
the reluctance on the part of trusted 
advisers to suggest that “the chief” is 
disabled. The other side of that coin 

verified by history 
members might be 


is the possibility 

that Cabinet 
feuding with the President and take 
this means of attacking him. If a com- 
mission should be used, obviously, the 
make-up of that group would be all 
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war broke out and the Society’s secre- 
tariat was transferred to the country. 
The move proved short-lived for it 
soon became clear that the new re- 
sponsibilities which were already be- 
ing undertaken by the Society could 
not be discharged from behind the 
lines. 

Since then nearly two decades have 
passed and those responsibilities have 
multiplied out of all recognition and 
with them the duties that have fallen 
upon the Secretary both in the field 
of professional development and in 
relation to the Society’s contacts with 
outside bodies at home and abroad. 
In 1948 he was made a C.B.E. for his 
work in connection with the setting 
up of the Services Divorce Department. 

It is these official aspects of Mr. 
Lund’s work which are in particular 
referred to in the congratulatory reso- 
lution which (owing to his absence on 
the Society’s business overseas) has 
been held over for the Council’s next 
meeting and will not therefore be pub- 
lished in these pages until our March 
Here—in these more personal 
mention may appropriately be 


issue. 
notes 


important. The Speaker of the House 
and the President pro tempore of the 
Senate probably should be excluded 
because of their placement in the order 
of succession to the Presidency after 
the Vice President. 

No matter what plan may be ulti- 
mately adopted, the great and over- 
riding consideration will be the 
objectivity of the agency selected to 
determine presidential disability. Only 
with complete objectivity can we secure 
the essential requirement of public 
respect and acceptance of the decision. 

As to the second great question, does 
the Vice President succeed to the office 
of President or only to the powers 
and duties of the office, the experts 
seem to be agreed on this. The Con- 
stitution specifies that “In case of the 
removal of the President from office, 
or of his death, resignation, or in- 
ability to discharge the powers and 
duties of the said office, the same shall 
devolve on the Vice President. . . .” 


Regardless of what the Founding 
Fathers may or may not have meant by 


this (and there is no agreement on 


made of the Secretary’s contacts with 
members of the Society individually. 
These are the outcome particularly of 
his visits to provincial law societies— 
two decades of journeying throughout 
the length and breadth of the country 
which Boswell himself would have 
found it hard to do justice to. Judging 
by the volume of congratulatory letters 
which have been pouring into the 
Society’s Hall during the past fort- 
night or so, this is an aspect of the 
Secretary’s activities which is widely 
appreciated throughout all sections of 
the profession. 

There have, of course, been other 
gardening now- 
adays, but in earlier years Eton Fives. 
He was, until the outbreak of the last 
war, Treasurer of the Eton Fives Asso- 


sides to his interests 


ciation and one of those mainly re- 
starting the Public 
Schools Championships. Moreover, he 


sponsible — for 


was a practitioner as well as an or- 
ganiser, being twice a semi-finalist in 
the Amateur Championship and, in 
1938, a finalist. 


REGINALD HEBER SMITII 


this), the experts today are as one on 
the point that, in case of the temporary 
disability of the President, the Vice 
President succeeds only to the Presi- 
dent’s powers and duties, that he be- 
comes “Acting President”. However. 
should the President’s “disability” be 
permanent, as in the case of death or 
resignation, then the Vice President 
succeeds to the office itself and becomes 
“President”. Succession to the title is 
a matter of constitutional custom based 
on the actions of the seven Vice Presi- 
dents who have fallen heir to the office. 
Two conclusions seem necessary, if 
we are to assume, as most persons do, 
that some provision is needed. First, 
Congress must initiate action aimed 
at a solution of this problem. Both 
from the point of view of the strictly 
legal and the practical, that seems to 
be the proper procedure. Second, a 
resolution of amendment to the Con- 
stitution should be started on its way 
to ratification regardless of what in- 
terim provision is made by Congress. 
This will insure legal, if not practical. 
perfection. 



















— 





Report of Administrative Office 


Shows Federal Court Dockets Still Congested 


by Will Shafroth * Division Chief, Administrative Office of the United States Courts 


Mr. Shafroth, who is Chief of the Division of Procedural Studies and 
Statistics for the Administrative Office of the United States Courts, has 


furnished us with this summary of the latest report of the Administrative 


Office. The report, of course, is highly important and lawyers in particular 


have an interest in the “business” conditions of the federal court system. 





Increasing caseloads in the federal 
district courts indicate the seriousness 
of the problem which these tribunals 
are facing in their efforts to bring 
their dockets up to date. The report of 
the Administrative Office of the United 
States Courts for the fiscal year 1957 
underscores a large gain in the number 
of private cases filed annually and a 
somewhat smaller one in private cases 
pending. This is significant because 
private cases require much more of the 
judges’ time per case than do those in 
which the government is a_ party. 
Criminal cases remain on about the 
same level as last year and the criminal 
dockets are generally in good condition. 
The steady increase in bankruptcy 
filings has accelerated and the 1957 
figure of 73,000 cases is a new high. 
About 80 per cent of the cases are 
voluntary petitions by employees. 

Concerning the causes of docket con- 
gestion, the report says: 


When it takes well over a year in most 
districts to dispose of the average case 
which is tried and the national median 
is 12 months from filing to trial it is 
obvious that the federal dockets are 
congested. The reason for the present 
condition is that more cases are being 


brought annually in the federal courts 
than can be disposed of, and the 
accumulated backlog makes for delays 
which in some instances amount to a 
denial of justice. The Judicial Con- 
ference has recommended 41 additional 
district judgeships and these are ur- 
gently needed to bring about a prompt 
disposition of cases in the trial courts. 
The criminal business of the courts is 
generally disposed of promptly, and 
has remained at about the same volume 
of new cases annually for the last 
10 years, if immigration cases be 
excluded from consideration, and in 
most districts requires less than one 
fourth of the judges’ time for disposi- 
tion. The causes of congestion and 
delay lie in the civil cases — and 
particularly in the private civil cases 
which have been constantly increasing, 
except for the war period, since 194]. 
In fact, the increase goes all the way 
back to 1905, but the rate of increase 
has accelerated in the last 15 years. 

United States cases, affected by 
national policy in such fields as pro- 
hibition and price and rent control, 
have fluctuated greatly since 1905. By 
1923 they had grown to about one- 
third of the total and they are now 
again at that proportion after having 
greatly exceeded it at the end of 
World War Il and in several succeed- 
ing years when price controls were 
in effect. 


Private cases doubled between 1910 
and 1920, remained on that plateau 
for about 20 years and have doubled 
again since 1940. It is this last upward 
movement which is of particular 
interest. 


While civil cases filed annually have 
increased 62 per cent since 1941, 
private cases have increased by 94 
per cent. During the same period, the 
number of judges has only increased 
by a quarter and although the average 
output per judge has gone up from 170 
civil cases a year to 230, this has not 
been enough to keep pace with increas- 
ing litigation, and the pending caseload 
has more than doubled. 

Although in the fiscal year 1957, 
civil cases terminated exceeded the 
number commenced by more than a 
thousand, if the District of Columbia 
where divorce jurisdiction was trans- 
ferred to the Municipal Court is ex- 
cluded, terminations in other districts 
fell 1,100 short of cases begun. Without 
the District of Columbia, private cases 
filed increased by 3,400 or more than 
a tenth and private cases terminated 
were 2,300 less than the number begun. 

Personal injury cases under the 
federal question jurisdiction and those 
involving negligence brought under 
diversity of citizenship—half of which 
involve automobile accidents—account 
for the largest part of the increase in 
private cases and have more than 
quadrupled in sixteen years. They rose 
to 17,721 cases in 1957, which was 28 
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Federal Courts 


per cent of the 62,380 cases filed. Other 
personal injury cases raised the pro- 
portion of the total to 34 per cent. 
Contract cases under the diversity 
jurisdiction have almost tripled during 
the same period. 


The Time Required for 
the Disposition of Cases 

With reference to the time required 
for the disposition of cases the report 
says: 


Median! time intervals from filing 
to disposition and issue to trial of 
civil cases tried in the district courts, 
excluding as non-typical land condem- 
nation, forfeiture and habeas corpus 
proceedings, have been published by 
the Administrative Office from 1941 to 
this time. During that period there has 
been an increase of 40 percent in the 
length of the median interval from 
filing to disposition so that it now 
takes a case which is tried, on the 
average, almost half again as long from 
filing to disposition as it used to do. 
Likewise the median from issue to 
trial has increased from 5 months to 
9 months. 


This year for the first time in five 
years, there has been some reduction 
in these intervals which is largely a 
reflection of the substantial progress 
made in 1956 in reducing the cases on 
the dockets in many metropolitan 
districts and particularly in the 
Southern District of New York. There 
is a lag in the reflection of improve- 
ment by the time interval tables be- 
cause they relate to cases disposed of 
during the entire year rather than to 
conditions at the end of the year. 


The median intervals from filing to 
dispesition and from issue to trial for 
1957, as compared with 1956, were as 
follows: 


Median Time Intervals in Months 
Cases Terminated After Trial 


Filing to 

Disposition Issue to Trial 
Fiscal Non- Non- 
Year Total jury Jury Total jury Jury 
1956 15.4 17.2 14.0 10.3 9.7 10.7 
1957 142 160126 90 87 9.4 


This year an additional table, C 5a 
has been added, showing the median 
intervals from filing to trial of cases 
tried. The Judicial Conference has set 
a period of 6 months from filing to trial 
for the average case as a desirable 
objective for the federal courts. The 
median periods for 1957 were as 
follows: 
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Median Time Intervals in Months From 
Filing to Trial of Cases Tried—1957 
(Excluding land condemnation, for- 
feiture and habeas corpus cases) 


Fiscal 

Year All Cases Non-jury Jury 
1957 12.3 12.7 11.9 
This compares with a median of 


13.4 months for all cases tried in 1956. 


The Metropolitan Districts 

An important improvement has been 
made in some metropolitan districts 
and notably in the Southern District 
of New York. Of this court the report 
states: 


The accomplishments of the court in 
the Southern District of New York in 
reducing calendared cases awaiting 
trial in 1956 from about 5,600 to 1,800 
continued in 1957. Cases now reaching 
the calendar are required to be ready 
for trial with all discovery and pre- 
liminary matters completed. At the end 
of the year the calendar commissioner 
showed only 821 cases on the five civil 
trial calendars, and also reported that 
the maximum time for a calendared 
case to reach trial from the time it is 
placed on the calendar is now six 
months. ... 


The improved calendar conditions are 
also reflected by the over-all time 
intervals required to reach and dispose 
of cases after trial. For the civil cases 
terminated after trial in 1957 the 
median time interval from filing to 
disposition was 28.8 months compared 
with an interval of 39.3 months the 
previous year and the median time 
interval from issue to trial was 17.4 
months compared with 30.3 months in 
1956. Two years ago the interval from 


filing to disposition was about 46 
months and from issue to trial, 35 
months. 


The calendar call was the principal 
procedural device employed by the 
judges in the Southern District of New 
York in achieving these spectacular 
results. Two years ago they embarked 
upon a call of the entire calendar of 
5,600 cases with one judge assigned to 
hear jury cases and another to hear 
non-jury cases. This placed the judges 
directly in charge of the trial calen- 
dars. In three months’ time with 100 
to 150 cases being handled each day 
the call was virtually completed. 
Many cases were settled, the “dead- 
wood” was eliminated, and the size of 
the calendar was reduced 50 percent 
. . . The outstanding accomplishments 
of this court in a two year period are 
a tribute to its efficient administration 
and the effective work of its judges. 










However, even with this great im- 
provement in the calendar, 8,569 cases 
remained on the civil dockets as of 
June 30, only one tenth of which were 
on the calendar for trial. 


The Eastern District of New York 
(Brooklyn) and the Western District 
of Pennsylvania (Pittsburgh) were re- 
ported to have the longest median 
intervals from filing to disposition for 
cases tried, forty-six months and thirty- 
four months respectively. Progress was 
reported from the Eastern District of 
Pennsylvania (Philadelphia) and the 
Northern District of Ohio (Cleveland) 
while in the District of Columbia, the 
assignment commissioner reported an 
increase to twenty-two months in the 
time required for a jury case to reach 
trial from the time it was calendared. 
In the Northern District of Illinois 
(Chicago) the median from filing to 
disposition was nineteen months, On 
the other hand, with lighter caseloads 
per judge, the median for Northern 
California (San Francisco) was seven- 
teen and one half months and for 
Southern California (Los Angeles), 
fourteen months. All of these metro- 
politan districts are still far from the 
goal set by the Judicial Conference of 
the United States of reaching the aver- 
age case for trial within six months 
after filing. 


The Courts of Appeals 


The business of the United States 
Courts of Appeals is also in an upward 
trend with an increase of 3 per cent 
this year over last, but as a whole the 
dockets of these courts are in satis- 
factory condition. As a result of a nine 
months’ vacancy caused by the death 
of Judge Jerome Frank in January, 
1957, and a considerable increase in 
appeals, the Second Circuit is now 
laboring under a heavy burden as are 
the Fourth and Fifth Circuits but they 
have nevertheless maintained a record 
of prompt disposition of their cases. 
Additional judgeships have been rec- 





1. The median is that value in a series, 
arranged from lowest to highest which so 
divides the group that half of the items in 
the series are below it and half are above it. 
In other words it is the middle figure in the 
array if there is an odd number of items or 
the average of the two middle figures if there 
is an even number. Hence in the compilation 
of time intervals, the median represents the 
time for the normal case. 
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ommended for these courts.2 The 
median. time for all circuits from filing 
to disposition was 7.1 months. The 
following table shows this by circuit 
for the last two fiscal years with the 
number of cases heard or submitted: 


Median time interval from filing of 
complete record to final disposition 
of cases heard or submitted 


Median (Months) 
No.of Fiscal Fiscal 


Judge- Year Year 
Circuit ships 1956 1957 
Fourth 3 3.5 3.8 
Third 7 5.4 5.7 
First 3 6.3 6.2 
Tenth 5 6.7 6.3 
Seventh 6 7.1 6.4 
Second 6 6.6 6.8 
Fifth 7 6.8 6.8 
Eighth 7 7.6 7.5 


District of 


Columbia 9 7.9 8.1 
Sixth 6 9.6 8.3 
Ninth 9 13.5 10.4 
All Circuits 68 7.4 ts 


The Bankruptcy 
Administration 

A report on the bankruptcy adminis- 
tration by E. L. Covey, Chief of that 
Division of the Administrative Office, 
gives some details as to this part of 
the court business. Mr. Covey says: 


The end of the fiscal year 1957 
marks the end of the first decade 
under the Referees’ Salary Act. 1957 
also marks an all time peak in the 
number of bankruptcy cases filed in 
any year since the enactment of the 
present Bankruptcy Act in 1898. 

The Referees’ Salary System — 
Originally, 163 referee positions con- 
sisting of 49 full-time and 114 part- 
time positions were authorized by the 
Judicial Conference. The system was 
designed to handle a volume of 20,000 
cases. At the end of 1957, the same 
number of positions were authorized 
but they consisted of 88 full-time and 
75 part-time positions. Thus the policy 
expressed in the Bankruptcy Act that 
full-time positions should be estab- 
lished whenever feasible, has been 
carried out.... 

By an amendment of the National 
Bankruptcy Act enacted at the last 
session of Congress the maximum 
limits upon the salaries of the referees, 
to be fixed by the Judicial Conference 
under the power delegated to it, was 
raised from $12,500 to $15,000 a year 
for full-time referees and from $6,000 


to $7,500 a year for part-time referees. 
At the annual meeting of the Confer- 
ence held in Washington in September 
1956, salary increases were provided 
for 157 referee positions at an annual 
additional cost of $355,300. 

Filings of Bankruptcy Cases—F ilings 
totaled 73,761, a numerical increase 
of 11,675 cases or 18.8% over 1956. 
In that year the numerical increase 
over 1955 was only 2.682 cases or 
4.5%. Filings in 1957 reached an all 
time peak, the previous high being 
70,049 in 1932. A slightly lower peak 
occurred in 1935 when 69,153 cases 
were filed. 

The increase in 1957 was not 
uniform throughout the various circuits. 
The District of Columbia Circuit had 
a decline of 3 cases. In the Second 
Circuit there was an increase of only 
46 cases or 1.1% whereas in the Ninth 
Circuit 3,235 or 23.1% more cases 
were filed in 1957 than in 1956. In the 
Tenth Circuit the increase was 29.9%, 
the largest percentage increase in any 
Circuit. 


Terminations of bankruptcy cases 
were 9,000 less than the number of 
cases filed, but Mr. Covey points out 
that an increase in the pending case 
load is to be expected in a period of 
increasing volume because of the time 
required to completely administer new 
cases. 


The Federal Probation System 

Louis J. Sharp, Chief of Probation, 
made the report on the probation 
system stressing the results of the 
expansion and improvement made 
possible through the increase in pro- 
fessional personnel provided by Con- 
gress. He said: 


The year 1957 was one of continuing 
progress for the federal probation 
system. This progress was evident in 
the sizeable increase in professional 
personnel provided by the Congress 
during the last 2 years and in the 
expansion and improvement of services 
provided by probation officers for the 
federal courts and appropriate agencies 
in the executive branch of the Govern- 
ment. 

At the close of the year the proba- 
tion system comprised a network of 
161 field offices serving the 84 district 
courts in the United States and the 
district courts for the District of 
Columbia. Alaska, Guam, Hawaii, and 
Puerto Rico. These offices are staffed 
by 481 probation officers and 346 
clerical assistants. 


Federal Courts 


The two major functions of the 
federal probation officers are investiga- 
tion and supervision. The probation 
officer investigates defendants before 
the court prior to sentence and super- 
vises those who are placed on proba- 
tion. He also conducts parole investiga- 
tions for federal penal and correctional 
institutions and the Army and Air 
Force disciplinary barracks and super- 
vises their parolees. Each office may 
call on other offices to assist with 
investigations and to supervise persons 
transferred to its jurisdiction because 
of better employment and more suit- 
able home conditions. 


He reported an increase of 4 per 
cent in presentence reports, which are 
now being made for the courts on 85 
per cent of convicted defendants, and 
an increase of 6 per cent in the number 
of persons under supervision. The case- 
load per officer dropped from one- 
hundred to eighty-five and is approach- 
ing the accepted standard of seventy- 
five. About eighty-five out of every 
one hundred probationers satisfactorily 
completed their period of probation. 
The cost of probation is given as 
41.3 cents per day for each probationer 
compared with $3.82 per day for those 
incarcerated in prisons or jails. 

Concerning the stigma and social 
costs of imprisonment, Mr. Sharp 
reports: 


Of more importance than the greater 
monetary costs of imprisonment are 
the inestimable social costs. On proba- 
tion the defendant is spared the time- 
less brand of a prison sentence, the 
bitterness which so often accompanies 
a prison experience, and the shattering 
impact which imprisonment has on 
a person’s thinking, outlook, and 
character. On probation he has an 
opportunity to take care of his family 
and reshape his life and habits under 
normal living conditions and _ social 
relationships. This is particularly im- 
portant when we are reminded by 
prison authorities that 50 to 70 percent 
of those leaving prisons today are 
back in again within 5 years. 

In the last analysis, the primary 
purpose of probation is the protection 
of society against crime. No defendant 
is a likely candidate for probation if 
his personality and behavior constitute 
a danger and a threat to society. If, 
on the other hand, it is believed in 


(Continued on page 559) 





2. The Judicial Conference of the United 


Second Circuit and one for the Fourth, and the 
Judicial Council of the Fifth Circuit has recom- 
mended one judgeship for that court 
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Legal Ethics: 


The Problem of Solicitation 


by Max J. Luther III * 


of the Texas Bar ( Austin) 


The law is a profession, and members of the Bar are sworn to a high 


standard of conduct and loyalty. Unfortunately, there are always a few 


lawyers that forget their role as members of a profession and indulge in 
practices that are incompatible with their duty to the courts, the public 
and their fellows. Mr. Luther discusses one of these problems, solicitation, 


in the following article. 





Black’s Law Dictionary defines so- 
licitation-as “asking; enticing; urgent 
request; any action which the relation 
of the parties justifies in construing 
into a serious request’”.'! Thus, solic- 
itation is defined in broad terms and 
has been construed by the courts to in- 
clude many practices. In this paper we 
shall consider advertising and personal 
solicitation by lawyers the use of third 
persons, usually laymen, to solicit, and 
other practices within the broad mean- 


ing of the term “solicitation”. 

The following basic concept is kept 
in mind in this paper: historically, the 
practice of law was not in any sense 
competitive except between opposing 
counsel in a given case. In England the 
barristers did not practice law for 
pecuniary gain, and therefore there 
was no reason for them to compete 
with one another for clients. The prac- 
tice of law is a profession, not a trade, 
business or occupation. There is an 
absence of the basic idea of competi- 
tion which underlies the common con- 
cept of trades and occupations. These 
traditions as carried on in the Inns of 
the English Courts have had their effect 
on the practice of law in the United 
States,* 

Historically the condemnation of so- 
licitation would seem to be the logical 


result of the development of the pro- 
hibitions on barratry, champerty and 
maintenance,* while advertising no 
doubt became subject to disapproval 
as the principles of good taste and legal 
etiquette crystallized. This all arose out 
of an attitude that lawyers are from a 
select class, not dependent upon the 
profession for a livelihood, who can 
afford altruism.* 

Advertising and solicitation are con- 
of the 
practice of law so that it is regarded as 


demned as commercialization 


a business rather than a_ profession, 
and such activities tend to stir up liti- 
gation. There is the danger that the 
lawyer who would advertise and solicit 
would resort to improper methods to 
win cases. 

Yet if the prohibitions were enforced 
to their logical conclusion, it would be 
difficult for a client in a city to find a 
lawyer. It is obvious that the restric- 
tions have not been applied in such an 
extreme and literal fashion. It has been 
suggested that advertising and solicita- 
tion should be allowed because the 
right to practice a profession includes 
the right to use all lawful means to 
justify success; that people with just 
claims may lose their rights by default 
or as a result of the activities of ad- 
justers who secure releases. The law 
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has become a business upon which men 
depend for their livelihood; the rule 
cannot be fairly and justly enforced 
since it involves drawing an arbitrary 
what is 
Those who would enforce the rules to 


distinction on condemned.” 


the letter are lawyers who are already 
well established, not young lawyers 
who are in the process of building their 
practice. 

In placing his name before the pub- 
lic as being active in political, reli- 
gious, fraternal and other contacts, the 
lawyer is indirectly soliciting. While 
the more crude and direct forms of 


solicitation have been restrained, in- 


direct and subtle methods have not 


been so condemned. 


This double standard has given lay- 
men undue advantage over the lawyer 
and iay organizations such as banks, 
trust companies and tax experts in 
their activities have invaded the area 


reserved for the licensed attorney. 


These considerations have been re- 


sponsible for the relaxation of the no- 
advertising rule to the extent of sanc- 
tioning such plans of group advertis- 


1. Bracx’s Law DIcTIONARY 
tion), page 1564. 
2. ALtaBaMa Lawyer, 63, (January, 1955). 


3. Barratry is the main offense of fre- 
quently exciting and stirring up quarrels and 
suits, either at law or otherwise. 

Maintenance. An unauthorized and officious 
interference in a suit in which the offender 
has no interest, to assist one of the parties to 
it, against the other, with money or advice to 
prosecute or defend the action. 

Champerty. A bargain by a stranger with 
a party to a suit, by which such third person 
undertakes to carry on the litigation at his 
own cost and risk, in consideration of receiv- 
= if successful, a part of the proceeds or 
subject sought to be recovered. 

4. Drinker, Lecat Ernics, 210-211 (1953). 

5. See Hicks, OrGanizatTion anv Ernics oF 
Bence anv Bar, 261-269 (1934). 
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ing as bar association advertising® and 
the lawyer’s referral plan.‘ 

Yet if the rules were completely re- 
laxed it could lead to a situation such 
as that which faced the House of Dele- 
gates of the American Bar Associa- 
tion in 1954, when they adopted a 
resolution calling for the appointment 
of a Special Committee to study the 
“personal injury damage suit racket”, 
a practice known as ambulance-chas- 
ing.S This action came less than one 
month after a New York grand jury 
had indicted seventeen attorneys and 
seven laymen” in cases involving so- 
licitation of employment by and for 
attorneys.'” These events call to mind 
the nationwide wave of judicial in- 
vestigations invoked in the late 1920's 
because of the then serious problem of 
ambulance chasing.'' Because of these 
investigations, the bar associations and 
courts alike took a determined step to 
cleanse the legal profession of this un- 
ethical practice. 


Disciplinary Proceedings . . . 
Duty to Client 

Of the many reasons cited by the 
courts in disciplinary proceedings in- 
volving solicitation of legal employ- 
ment, the most fundamental are those 
concerning breach of the lawyer’s duty 
to his client. This may be generally 
divided as follows: 

1. Contingent Fee Abuses. Since 
most of the cases (in particular, per- 
sonal injury actions) are taken on the 
contingent fee bases, the client is likely 
to suffer from two tendencies. The first 
is the potential for the inadequate set- 
tlement aided by the soliciting attor- 
ney’s manifest desire to make his 
“business” as lucrative as possible. The 
attorney will settle in preference to liti- 
gation because the gain of litigation is 
not proportionally great enough to out- 
weigh the additional time the attorney 
must spend with the case in litiga- 
tion.!2 Consequently, the attorney will 
try to have more cases, and will tend 
to expedite settlement of them so that 
his income will be increased, with the 
result that his client settles for less 
money than might otherwise be ob- 
tained. The second abuse is the ten- 
dency of the soliciting attorney to 


charge exorbitant fees. One study re- 


vealed that, of the cases involving so- 
licitation of personal injury actions, 
the client received on the average 
slightly less than half the amount of 
the damages paid by the defendant. 
Contingent fees in these cases usually 
ranged from 40 to 50 per cent of the 
gross recovery.'* The bar association 
committee recommends 35 per cent of 
net recovery as the highest contingent 
fee allowable in personal injury 
cases. !4 

2. Group Settlements. Since solicita- 
tion in personal injury actions often 
leads to situations in which an attor- 
ney has a number of claims against the 
single insurer, bargaining frequently 
takes the form of “lump sum settle- 
ment” negotiation of all cases, with no 
breakdown for each individual case.'® 
The very nature of such settlements 
tends to make the aggregate recovery 
inadequate. A further abuse from the 
client’s point of view lies in the po- 
tential inequities of apportionment of 
his total sum among the clients in- 
volved. The merits of each case may 
get only the most cursory appraisal 
with the result that inadequate com- 
pensation is awarded to some clients. 


3. Over-reaching. Because ambu- 
lance-chasing becomes highly competi- 
tive, solicitors find it necessary to con- 
tact potential clients at the earliest pos- 
sible moment or lose the scramble for 
retainer. The victim is besieged by a 
dozen or so persons seeking either re- 
tainers or releases. In cases involving 
serious injuries it is obvious that the 
victim is in no condition to consider 
retention of counsel or to resist the in- 
sistent pleas of the solicitor. Once the 


6. 36 A.B.A.J. 734 (1950). 

7. Opinion 227, 37 A:B.A.J. 187 (1951). 

8. New York Trmes, August 21, 1954, page 
17, column 1. The resolution stated that e 
practice had become “‘broad and widespread” 
and called for the initiation of appropriate 
disciplinary proceedings and expulsion from 
bar associations of those found guilty of this 
unethical practice. 

9. New York Trmes, July 29, 1954, page 1. 
column 7. The indictments came on July 28; 
the A.B.A. resolution on August 20. 

10. See N.Y. Penal Law 270-a, c, d. 

1l. Sweeping investigations were conducted 
in Milwaukee, New York City, and Philadel- 
phia, in 1927, and 1928. , 

12. See Philadelphia Bar Investigates Con- 
tingent Fee Scandals, page 137. 

13. Ibid 


14. Report of Advisory Bar Committee To 
Study the Problem of Contingent Fees, Associ- 
ation of the Bar of the City of New York (1952). 
In State v. Cannon, 199 Wis. 401, 226 N.W. 385 
390 (1929), the court states that a customary 
contingent fee in personal injury cases is one 
third of the net recovery. 

15. See Philadelphia Bar Investigates Con- 
tingent Fee Scandals, page 147. 

16. In re Disbarment Proceedings, 321 Pa. 
81, 184 Atl. 59 (1936). 
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retainer is signed, the victim’s choice 
of legal representation is as a practical 
matter determined. 

\ second reason for the curtailment 
of solicitation is that it impairs the 
administration of justice. Of all the 
forms of unethical conduct possible, it 
is doubtful that any embody more ele- 
ments tending to weaken the force of 
the legal profession and hinder the ad- 
ministration of justice than ambulance 
chasing.'© A client who has been over- 
reached and denied a just recovery or 
charged an exorbitant fee is likely to 
circulate uncomplimentary _ publicity 
“... unless the 
public has complete confidence in the 
Bar . . . [there is] a doubt in 
the integrity of the courts.”!§ 


about the profession; !7 


This impairment of justice may be 
done as follows: 

1. Stirring up litigation. Solicitation 
of business by attorneys has been uni- 
versally described as harmful'® to the 
administration of justice since it has 
a tendency to stir up litigation. This 
policy was recognized in the older 
cases concerning the common law 
crimes of maintenance, champerty and 
barratry.*° One court has said: “The 
general purpose of the law against 
champerty, maintenance, and barratry 
was to prevent officious intermeddlers 
from stirring up strife and contention 
by vexatious or speculative litigation 
which would disturb the peace of so- 
ciety, lead to corrupt practices, and 


prevent the remedial process of the 


law.”?! 


Often the attorney against whom dis- 
ciplinary proceedings are brought ar- 
gues that but for his activities many 


17. See Matter of Gondelman, 225 App. Div. 
462, 233 N.Y. Supp. 343 for a discussion of a 
device used by ambulance chasers known in 
advertising as the testimonial. It is the “use 
of integrase of checks of amounts of re- 
coveries had, and newspaper clippings show- 
ing successes in or th 
procuring clients’. 
common competitive business. However, it is 
interesting to note that “our professional an- 
cestors in the days of Rome offered their 
services in painting on the wall like the red 
posters of Pompeii’. Palmer, jaime 
by Lawyers, 39 A.B.A.J. 301 (1953). 

18. See Matter of Katzka, 225 App. Div. 250, 
323 N.Y. Supp. 575 (1929). 

19. See Matter of Shay, 133 App. Div. 547, 
118 N.Y. Sup. 146 (1909). 

20. Maintenance, champerty, and barratry 
were very closely related crimes, mainte- 
nance being a species of barratry and cham- 
perty belonging to the same class of offenses. 

tate v. Chitty, 1 Bailey 379 (1830) “Bar- 
ratry was a criminal offense at common law 
and it is made a criminal offense by statute 
of many. if not all, the states of the United 
States”. Note, 139 A.L.R. 620 (1942). 

21. Gammons v. Johnson, 76 Minn. 76, 78 
N.W. 1035 (1899). 
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of his clients being uninformed would 
go without compensation for their in- 
juries. While the cases generally fail 
to elaborate in refusing to accept this 
argument? the result is consistent with 
the fact that it was no defense to a 
charge of barratry that the cases so- 
licited were well-founded.?* 

The practice of fee-splitting with lay- 
men?* is commonly made a part of the 
ambulance-chasing scheme.?" The lay- 
man’s operations will probably accen- 
tuate the evil of stirring up litigation 
to a greater degree than would per- 
sonal solicitation by any attorney. 


2. Congested calendars. A natural 
result of stirring up litigation is the 
congestion of the court calendars.?® 
Although the ambulance chaser’s great- 
est profit may be in the quick settle- 
ment of cases rather than trial, suit 
will be filed if only to gain bargaining 
power. Since some cases will come to 
trial and others will be withdrawn be- 
fore trial, time will be consumed in the 
administrative problem of making cal- 


endar changes. 


3. Perjury and manufacture of evi- 
“It is but a short step from ex- 
aggeration of injury to the manufac- 
ture of a claim . . .”*7 This statement 
has proved to be an exceedingly ac- 
curate appraisal of what often occurs 


dence. 


when the seasoned ambulance chaser 
operates.** 
vealed many instances of fictitious 


Investigations have re- 
claims and subordination or perjury.” 
In some cases the system has involved 
the substitution of professional 
tims” for the actual clients where phys- 
ical examinations were involved.®® 


“vic- 


A third general reason for the cur- 
tailment of solicitation is its tendency 
toward expansion. Courts often cite as 
a reason for disciplinary action the 
deterrent effect that such an action will 
have upon others engaged in or tempt- 
ed to engage in solicitation.*! Simi- 
larly, one court noted the tendency of 
the practice, left unchecked, to in- 
crease and perpetuate itself.°* While 
this reason is never cited as being the 
sole ground for discipline, it does lend 
support to an order of suspension or 
disbarment, A deterrent is especially 
needed in areas where the ambulance 
chasers have gained substantial con- 
trol of personal injury litigation. If it 


is virtually impossible to obtain clients 
because of the over-aggressive compe- 
tition of others, the temptation is in- 
deed great to employ the unethical 
practices which are channeling clients 
into other offices. 


The authority for condemnation of 


solicitation is found in the inherent 


power of the court. There has never 
been any serious doubt that the highest 
court in any jurisdiction has the in- 
herent power to discipline attorneys.** 
This power of removal from the Bar is 
possessed by all courts which have 
authority to admit attorneys to prac- 
tice** and is said to be “indispensable 
to protect the court, to attain the or- 
derly administration of justice, to up- 
hold the purity and dignity of the pro- 


fession.”*5 


The Canons of Professional Ethics of 
the American Bar Association also give 
authority for condemnation of solici- 
tation. After their adoption in 1908, 
most of the state and local bar associa- 
tions rapidly promulgated their own 
canons of conduct, until now, as 
“Today there is 


scarcely a statute in which some code 


one commentator said, 


of professional ethics, following more 
or less closely the A.B.A. pattern, has 
not been recognized by some group of 
lawyers as having some authority over 
their professional conduct.”*® Of most 
importance in solicitations cases are 
and 28 of the 
Bar Association Code.** 


Canons 27 American 


Most states have enacted statutes 
which explicitly make solicitation of 
employment by or for an attorney®® a 
on grounds for professional 
both,*° or 


grounds for suspension or 


crime*” 
discipline, or simply 


disbar- 
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was graduated from the University 
of Texas School of Law in January, 
1958. He was admitted to the Texas 
Bar in 1957. 





ment.*! The investigations in the late 
1920’s led to the enactment of many 
of these statutes and they are de- 
signed specifically to deter ambulance 
chasing. 


Solicitation of Clients .. . 
Cause for Disbarment 

The rules against solicitation are 
generally stated in broad terms, and 
their breach will generally be a cause 
for disbarment or other disciplinary 
proceedings. Since solicitation by the 
attorney will breed strife and litiga- 
tion, it will show that the attorney has 
little honor for the prevailing stand- 
ards of the profession. Solicitation has 





2. See Matter of Clark, 184 N.Y. 222, 72 


NE 
. See Note 139 A.L.R. 620 (1942). 
24 See, e.g., A.B.A. Canon 34. 
See Maier. of Gondelman, 225 App. Div. 
12 "233 N.Y. Supp. 343 (1929). 
26. See ag # of Aa 225 App. Div. 


1908). 
ae 467 (1934). 
RRL 229 App. Div. 111, 


29. 1 

30. Matter of 
241 N.Y. Supp. 171 (1930). 

31. “The punishment that should be visited 
upon an attorney for unprofessional conduct 
should be influenced by the rs con- 
sideration: . . . (1) The effect t may 
have _* others with a view of stamping 
out evi State v. Kiefez, 197 Wis, 524. 
22 N.W. 795 (1929). 

= Ibid. at 529. 

See, e.g., Gould v. State, 99 Fla. 662, 127 


So. 309 (1930). 
34. Bradley v. Fisher, 113 Wall, 335 (O.S. 
117 Tenn. 


1871). 

35. Ingersall v. Coal Creek Co., 
263. 98 S.W. 178 (1906). 

36. Winters, Bar AssocIATION ORGANIZATION 
AND Activittes, 143 (1954). 
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37. Canon 27. “It is unprofessional to solicit 
professional employment by circulars, adver- 
tisements, through touters or by personal re- 
lations . . 

Canon 28. “It is unprofessional for a lawyer 
to volunteer advice to ~< a lawsuit, except 
in rare cases where the ties of blood, rela- 
tionship or trust make it his duty to do so. 
Stirring up strife and litigation is not only 
a lee en but it is indictable at common 
aw.. 


38. It is interesting to note that a few of 
these statutes define solicitation in terms x 
the common law crime of ow See e 
Ill. Ann. Stat. c. 38, Para. 65 mith- Hurd 
Supp. 1954). Tex. Civ. Stat. Ann. (Vernon 
1947) Art. 313, 325, 331, Disbarment. “‘Any 
attorney at law who shall be guilty of bar- 
ratry or any fraudulent or dishonorable con- 
duct or ma practice may be suspended from 
practice . . 

Barratry is uote a criminal offense by Ver- 
non’s Ann. P.S. 430. 


39. Ibid. 


40. Til. Ann. Stat. c. 38, Para. 65 
Hurd 1935). 


41. Ore. Rev. Stat. Para. 9.510, 9.530 (1953). 
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been held to include many practices. 

The case of Chreste v. Common- 
wealth, 171 Ky. 77, 186 S.W. 919, 
(1916), would indicate that the court 
considers agents and runners as breed- 
ers of litigation for a fee, and where 
they are concerned, the court will dis- 
cipline more severely. 

In People ex rel. Chicago Bar Asso- 
ciation V. Edelson, the court defines so- 
licitation in terms of motive, “. . . If it 
was ... to secure fees for themselves 
the action was unprofessional and dis- 
honorable . . . if to secure their client’s 
claims it was not then unprofessional 
or dishonorable.” 

Thus it would seem td be grounds 
for discipline when either paid agents 
are used or the purpose of solicitation 
is the enriching of the attorney. 

The personal solicitation of a “few” 
cases might not require discipline of 
the attorney. “An isolated case ob- 
tained by the attorney by personal con- 
tact with the client, or at the request 
of the client’s friends should not lead 
to disciplinary efforts.” In re Me- 
Donald, 204 Minn. 61, 282 N.W. 677, 
(1938). However, an attorney who 
wishes to uphold the ethics of the pro- 
fession will refrain from such activity. 

An application of the “motive test” 
of People ex rel. Chicago Bar Associa- 
tion Vv. Edelson would require a con- 
demnation of personal solicitation pur- 
sued for material gain by an attorney. 

Solicitation and advertising carried 
on by an attorney by means of letters 
and post cards (in a sense personal) 
is likewise a cause for discipline*? un- 
less solicitation is justified by personal 
relations;** this is true even though 
the letters are sent only to attorneys.** 

An attorney engaged in a purely 
commercial enterprise may use a let- 
ter to advertise and solicit business as 
another businessman,*® but if the let- 
ter used by the attorney seeks to se- 
cure business on the strength of his 
status as an attorney the court will 
condemn the letter, even when the at- 
torney announces his retirement*® or 
seeks to solicit prospective claimants 
before a commission where laymen 
who solicit openly may practice.** 

The employment of lay people by 
an attorney is not prima facie un- 
ethical and is not an indication of 
solicitation.4* An investigator may be 





used to discover facts after an attorney 
has been retained; it is the covering 
and soliciting of cases by the investi- 
gator before the attorney is retained 
that is unethical.*” 

When it is shown that no organized 
scheme was used and only a few cases 
were solicited, the employer attorney 
may not be held to have known of 


© contrasted with 


employee’s practices,” 
the case in which the attorney is 
chargeable with notice of solicitation 
where employee carries photostatic 
copies of checks of judgments recov- 
ered, clippings about the attorney and 
blank retainer forms.*! 

An organization may not advertise 
and solicit for an attorney whom they 
have under contract.°? Cited as unpro- 
fessional was a “plan” whereby the 
Railroad Brotherhood maintained a 
legal aid department which sought to 
help its members in procuring attor- 
neys to prosecute their claims. The 
attorney before the court was the legal 
counsel for the brotherhood to whom 
the brotherhood recommended _ its 
members. The dissent said that the idea 
of plan was to assist its members in 
finding an attorney. The best result 
would seem to be that reached by the 
majority since this would be a close 
case in trying to determine when clients’ 
interest and when lawyers’ interests are 
being served. This would be a tempta- 
tion to the lawyers. 

Some types of solicitation have been 
expressly held proper.** Solicitation is 
allowed in order to get enough clients 
so that a bankruptcy proceeding may 
be filed or when it will aid a client in 
the collection of a debt.°° In excep- 
tional cases, solicitation is allowed if 
the attorney notifies the court; he may 
“volunteer” his services to defend a 
prisoner in jail since the court may 
judge the propriety of the offer by the 


42. Utz v. State Bar of California, 21 Cal. 2d 
100, 130 P. 2d 377. 

43. In re Schwartz, 231 N.Y. 642, 132 N.E. 
921, (1922). 

44. Opinion (1924 

45. In re Gibbs, 35 Ariz. 346, 278 Pac. 371 
(1929). 

46. Memphis and Shelby County Bar Asso- 
ciation v. Aspero, 35 Tenn. App. 9, 242 S.W. 
2d 319, (1950). Certiorari denied, 342 US. 


47. In re Gibbs, supra, note 45. 
48. In re Mitgang, 385 Ill. 311, 452 N.E. 2d 
). 


50. In re Seidman, 228 App. Div. 515, 240 
N.Y. Supp. 592 (1930). 
51. In re Seem, 228 App. Div. 470, 240 


52. Howe v. State Bar of Sree 36 Cal. 
. 225 P. 2d 508 (1931 
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conduct of the attorney at the trial.°® 
Solicitation is also allowed where the 
expense of a suit on a claim is too 
much for one client to bear. The at- 
torney may solicit the members to join 
in a suit for the benefit of all so long 
as those who join are not solicited as 
individual clients.5* 

An attorney in another business 
is allowed to advertise so long as he 
does not depend on his legal standing 
to get business.°* He is held to an at- 
torney’s standard of conduct in that 


business”” and the business must be 


totally separated from the attorney’s 
law office.“ 

When an attorney obtained his con- 
tract by solicitation and sued subse- 
quently to recover his fees, the /nger- 
sall decision held that a contract of re- 
tainer so obtained was void as against 
public policy,®' but a later case de- 
clared that though a contract is ob- 
tained by solicitation it is valid and 
will be enforced by the majority of the 
courts.°* The /ngersall decision was 
distinguished by saying that it was 
only authority for the proposition that 
the contract is void for solicitation 
only where because of great bereave- 
ment the person is in no condition to 
consider his rights, such as in the case 
of fraud, misrepresentation, undue in- 
fluence or imposition. It has also been 
held that it is no defense to a defend- 
ant sued for injuries by the plaintiff 
to claim that the attorneys of the plain- 
tiff solicited the claim.®* 

Lawyers newly admitted to prac- 
tice can send to their friends a formal, 
dignified announcement of their ad- 
mission to the Bar. The Michigan 
committee has ruled that the an- 
nouncement may be sent to persons 
with whom 


. he has already estab- 
lished such personal relations as would 
(Continued on page 588) 
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Will Provide a Variety of Entertainment 


Members of the organized Bar in 
Southern California are hard at work 
on plans and preparations for the 
entertainment of “all comers” to the 
American Bar Association’s Eighty- 
first Annual Meeting in Los Angeles 
next August. We know, of course, that 
the primary interest will be centered 
in the educational and business ses- 
sions; but we thought it just possible 
that some of you may want to take a 
little time out for recreation. Arrange- 
ments are by no means complete, but 
here is a little advance information as 
to some of the things in store. 


In accordance with a growing tradi- 
tion, and in the belief that the best 
way to start a meeting together is to 
worship together, we are arranging for 
special religious services to be held in 
a number of Catholic, Jewish and 
Protestant houses of worship on Sun- 
day morning, August 24. 


The spacious lawn of the Ambassador 
Hotel will be the scene of the annual 
President’s Reception, on Sunday after- 
noon from 4:30 to 6:30. This informal 
party will afford you an ideal oppor- 
tunity to greet genial President Rhyne 
and the distinguished guests attending 
the meeting. You will also make early 
contact with other friends, both old 
and new, from various parts of the 
country. 


The first session of the Assembly will 
be on Monday morning (August 25), 
and considerations of propriety (not 
to speak of personal safety) dictate 
that no competing program be sched- 
uled. However, on Monday afternoon, 
the trustees of the Huntington Library 
will present a tea and open house at 


Los Angeles Annual Meeting 


that world-famous institution in San 
Marino. There one may see on per- 
manent display the priceless collections 
of rare books, manuscripts, paintings, 
porcelains and other art objects that 
were carefully assembled by Henry E. 
Huntington and left by him on his 
death in trust for public benefit. Gains- 
borough’s “The Blue Boy” and 
“Pinkie”, by Lawrence, are among the 
exhibits that will be readily recognized. 
Although upwards of one thousand 
people can be accommodated, attend- 
ance will necessarily be somewhat lim- 
ited and will accordingly be by ticket 
procured at the entertainment desk at 
the headquarters hotel (Statler) on a 
“while they last” basis. 

Our very own and newly acquired 
Los Angeles Dodgers are co-operating 
in their schedule and will meet Cincin- 
nati on Monday and Tuesday nights, 
August 25 and 26. The games will be 
played in the Los Angeles Memorial 
Coliseum, and if you want to see Gil 
Hodges put one over that much dis- 
cussed short left field fence, you will 
be able to obtain good seats at the 
entertainment desk. 

Special arrangements are being 
made with airplane factories and 
television studios for a_ series of 
personally conducted tours of their 
respective facilities by limited numbers 
of our guests at the meeting. These 
visits will probably be scheduled 
for Tuesday, Thursday and Friday 
(August 26, 28 and 29). Bus trans- 
portation will be furnished and reserva- 
tions will be received at the headquar- 
ters entertainment desk. 

On Tuesday, August 26, the ladies 
will enjoy a luncheon and _ fashion 
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show at the brand-new International 
Ballroom of The Beverly Hilton. The 
California Apparel Creators Guild 
is co-operating in the presentation of 
a preview of the latest in women’s 
wearing apparel, from bathing suits to 
evening gowns. Round-trip bus trans- 
portation from the downtown hotels 
will be furnished. 


Disneyland is almost beyond descrip- 
tion; the stories you have heard about 
it can hardly have been exaggerated, 
and you owe it to yourselves to see it 
while you are in Southern California. 
Wednesday afternoon and_ evening 
(August 27) are set aside in order that 
we might help you fulfill that re- 
sponsibility. Buses will begin leaving 
downtown Los Angeles at about two 
o'clock for the one hour’s drive to 
Disneyland. Passengers will alight at 
the entrance to Holidayland, which has 
been reserved exclusively for American 
Bar Association use during the day. 
Our guests may then go at will through 
a special gate that leads directly into 
Frontierland. If you hurry, you may 
catch the early day train that will take 
you around the perimeter of Disney- 
land. Or perhaps you would rather 
start with the next trip on the Missis- 
sippi steamer, the Mark Twain. After 
you have enjoyed the rides and ad- 
mired the castle in Fantasyland, or 
have taken the rocket ship trip to the 
moon in Tomorrowland, or trod the 
nostalgic Main Street, U.S.A., you may 
be a bit tired. So why not save some 
of the remaining and equally fascinat- 
ing experiences for after dinner, and 
make your way back to your Holiday- 
land headquarters? There you may rest 












+ 


Disneyland 





under the trees or at the beer garden, 
where appropriate refreshments will be 
served, or you may try your hand at 
horseshoes or other athletic endeavors. 
As evening approaches, you will want 
to enjoy the localized items of enter- 
tainment that will be presented in 
various parts of the area. A Spanish 
barbecue dinner will be served, to be 
followed, at about 8:30 by a special 


program of high caliber entertainment 


. 

Federal Courts 

(Continued from page 553) 
any given case that probation is for 
the best interests and welfare of the 
community, the offender, and _ his 
family, the offender should be given 
an opportunity to make a successful 
adjustment with the help and guidance 


he will receive under probation 


supervision. 


Business Administration 
Division 

The Division of Business Adminis- 
tration is responsible for making pro- 
visions for the personnel and material 
needs of the courts, for auditing the 
accounts of the clerks, for preparing 


presented from the stage of the large 
tent. 

Southern California music lovers 
are very proud of the “Symphonies 
Under the Stars” presented each sum- 
mer season by the Hollywood Bowl 
orchestra, with its world-renowned 
guest conductors and soloists. On Sat- 
urday, August 23, there will be a 
“pops” concert conducted by Carmen 


Dragon and featuring singers and 


the budget to be presented to Congress 
annually, for supplying the judges with 
law books and for a number of other 
duties in connection with smooth 
functioning of the court machinery. 
Among matters reported were the in- 
crease in the salary of clerks of court, 
supporting personnel and judges’ 
secretaries, the inauguration of the 
contributory judicial survivors’ annuity 
system for widows of judges and an 
average increase of $500 in the net 
earnings of court reporters for both 
private and official work to a total aver- 
age of $11,000 for 1957. This report 
was made by V. A. Clements, Acting 
Chief of Business Administration. 


On October 31, 1956, Henry P. 


Annual Meeting 


dancers of the Spanish music that has 
been such a large part of California’s 
cultural background. On Tuesday, 
August 26, Eugene Ormandy will con- 
duct the Hollywood Bowl Symphony 
Orchestra, and on Friday, August 29, 
Nat King Cole and the orchestra will 
be featured. 

Those of you who bring your golf 
clubs will have a chance to use them, 
according to our golf committee which 
reports that a number of country clubs 
will be glad to accept green fees from 
visiting attorneys. 

Throughout the period of the Annual 
Meeting, there will be made available 
tickets for regularly scheduled daily 
tours to various points of interest. 
These tours include Forest Lawn, with 
its famous painting of “The Cruci- 
fixion” and the beautiful stained glass 
replica of da Vinci’s “The Last Sup- 
per’; the Los Angeles Planetarium; 
selected motion picture studios; and 
Marineland, with its tremendous single 
tank aquarium featuring a_ trained 
whale (“Bubbles”) and a “team” of 
porpoises that actually play a recog- 
nizable combination of water polo and 
basketball. 

Our principal message is that we are 
glad you are coming to Los Angeles 
for the Annual Meeting; we want you 
to enjoy your stay; and we expect to 
make certain that you are cordially 
received and warmly entertained while 


you are here. 


WituiaM P. Gray 


Los Angeles 


Chandler, Director of the Office for 
seventeen years, retired and on June 
30. 1957. the Assistant Director, Mr. 
Elmore Whitehurst, who also was 
appointed in 1939, resigned to become 
referee in bankruptcy at Dallas, Texas. 
Suitable acknowledgment of their out- 
standing service to the cause of judicial 
administration is made in the report. 
William L. Ellis, appointed to succeed 
Mr. Whitehurst as Assistant Director, 
wrote a brief introduction as Acting 
Director to the report. Mr. Chandler 
was succeeded as Director on January 
7, 1958, by Warren Olney III. The 
report was presented to the September, 
1957, session of the Judicial Confer- 
ence of the United States. 
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Books for Lawyers 





M ASTERS OF DECEIT: THE 
STORY OF COMMUNISM IN AMER- 
ICA AND HOW TO FIGHT IT. By 
J. Edgar Hoover. New York: Henry 
Holt & Co, 1958. $5.00. 

Every responsible statesman and 
politician in the United States agrees 
that the goal of Soviet Russia is world 
domination. The character of Commu- 
nism certainly was again proved by 
the slaughter in Hungary in October 
of 1956. 

Since World War II Soviet Russia 
has conquered country after country 
without’ war, simply by infiltration. 
These countries have a _ population 
in excess of 600 million people and 
contain about one third of the popula- 
tion of the world. 

In spite of this evidence, there are 
still people who are so blind they can- 
not see or will not understand that 
Communism is a danger or a threat 
in the United States, or perhaps they 
are inspired by evil purposes and are 
part of the subversive machinery. 

In a speech entitled “The Perpetua- 
tion of Our Political Institutions”, de- 
livered at Springfield, Illinois, January 
27, 1837, Abraham Lincoln said: 


At what point is the approach of 
danger to be expected? I answer—if 
it ever reaches us, it must spring up 
amongst us; it cannot come from 
abroad. If destruction be our lot, we 
must ourselves be its author and fin- 
isher. As a nation of free men, we must 
live through all time or die by suicide. 


A similar warning was given by 
Lord Macaulay about the “Huns and 
Vandals within” in a letter to H. S. 
Randall, dated May 23, 1857. 

In the various volumes of his Story 
of Civilization, Will Durant points out 
the inner decay which caused the fall 


of Persia (Volume I, page 381) Greece 
(Volume II, page 437) (a chapter en- 
titled “The Suicide of Greece”), and 
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again at page 659; Rome (Volume III, 
page 664); and Islam (Volume VI, 
page 663). 

Many patriotic 
known since 1919 about the dangers 


Americans have 


of Russian Communism and the Com- 
munist conspiracy in the United States 
and their purpose to destroy our Con- 
stitution and Republic, and thus in- 
dividual liberty. It was to counteract 
such dangers that the American Bar 
Association created its Standing Com- 
mittee on American Citizenship. 

J. Edgar Hoover, for many years 
Director of the Federal Bureau of In- 
vestigation, and the man who knows 
most about the matter, has written a 
book which gives the details of the 
Communist Party and its machinations 
in the United States. 

Here, in a compact book of 366 
pages, are distilled Mr. Hoover's ex- 
periences covering almost forty years, 
written in language easily understand- 
able. 

Mr. Hoover’s first experience with 
Russian Communism was in 1919, as 
a special assistant to the Attorney 
General assigned to study the Com- 
munist Party and prepare a brief on it. 

The purpose of the book is stated 


in the foreword, as follows: 


Every citizen has a duty to learn 
about the menace that threatens his 
future, his home, his children, the 
peace of the world.—and that is why 
I have written this book... . 

This book is an attempt to explain 
communism—what it is. how it works, 
what its aims are, and, most important 
of all, what we need to know to 
combat it. 


The book is divided into seven parts, 
followed by a glossary of Communist 
terms, a bibliography of major Com- 
munist classics and four appendices. 

Part I is entitled “Who Is Your 
Enemy?” 

Part II is entitled “How Communism 
Began”. Chapter 1 deals with Karl 





Marx, his character and writings. 
Chapter 2 discusses Lenin, his writings 
and revolutionary actions. Chapter 3 
covers Stalin, his writings and bloody 
reign. Then, beginning on page 46, is 
discussed the denunciation of Stalin by 
Khrushchev, and the charges made 
against Stalin are analyzed. Chapters 4 
and 5 detail the beginning and growth 
of Communism in the United States. 

Part III, entitled “The Communist 
Appeal in the United States”, discusses 
who are the Communists and what 
they claim, why people become Com- 
munists and why people break with 
Communism. 

Parts IV, V and VI give a detailed 
report of what the Communist Party 
has been doing in the United States 
during the past thirty-five to forty 
years, the control by Moscow, the rigid 
discipline, the various levels of mem- 
bership and activities, methods of in- 
filtration, ete. Chapter 22 under this 
heading is important to every Ameri- 
can, as it discusses the question “What 
Can You Do?” 

Part VII is the conclusion. In Chap- 
ter 23 there is an analysis of the six 
aspects of our democratic faith, begin- 
ning on page 320. This chapter also 
discusses the attempts and methods of 
the Communist Party to infiltrate re- 
ligious groups. 

Adolph Hitler in 1925 published his 
book Mein Kampf, in which he told 
just what he was going to do. The 
statesmen of the world either ignored it 
or scorned it. Yet he followed his plan; 
by 1933 he ruled Germany and within 
a few short years turned loose a holo- 
caust upon the world. 


In 1932 there was published in the 
United States a book entitled Toward 
a Soviet America: American Commu- 
nism’s Definite Statement of Its Politi- 
cal Philosophy and Aims, written by 
William Z. Foster, long a leader and 
now President of the Communist Party 
in the United States. 

Mr. Hoover, on page 8 of his book, 
quotes the following from page 275 of 
the above book by Foster, in a chapter 
entitled “United Soviet States of Amer- 


ae 
ica : 


Under the dictatorship all the capi- 
talist parties—Republican, Democratic, 
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Progressive, Socialist, etc.—will be 
liquidated, the Communist party func- 
tioning alone as the Party of the toiling 
masses. Likewise, will be dissolved all 
other organizations that are political 
props of the bourgeois rule, including 
chambers of commerce, employers’ 
associations, Rotary Clubs, American 
Legion, Y.M.C.A. and such fraternal 
orders as the Masons, Odd Fellows, 
Elks, Knights of Columbus, etc. 


Here is a plain statement of Com- 
munist plans for the United States. 
Mr. Hoover’s book gives deiailed in- 
formation about the operations under 
those plans. 


Edmund Burke said:-“All that is 
necessary for the triumph of evil, is 
that good men do nothing”. 

The choice is ours, as pointed out 
by historian Arnold J. Toynbee in his 
book Civilization on Trial, at page 39: 


There is nothing to prevent our 
Western Civilization from following 
historical precedent, if it chooses, by 
committing social suicide. But we are 
not doomed to make history repeat it- 
self; it is open to us, through our 
own efforts, to give history, in our case, 
some new and unprecedented turn. As 
human beings, we are endowed with 
this freedom of choice, and we cannot 
shuffle off our responsibility upon the 
shoulders of God or nature. WE MUST 
SHOULDER IT OURSELVES. IT IS UP TO US. 


Georce W. NILsson 
Los Angeles, California 


EF W. MAITLAND HISTORICAL 
ESSAYS. Chosen and introduced by 
Helen M. Cam. Cambridge, England: 
Cambridge University Press. $5.00. 
Pages 278. 

One of the great physicians of our 
times, Sir William Osler, once ob- 
served, “It is astonishing with how 
little reading a doctor can practice 
medicine, but it is not astonishing how 
badly he may do it”. Medicine, how- 
ever, is not the only profession to 
which this observation may be applied. 
A lawyer can practice his profession 
without much reading in law or even 
in general literature, but with no 
guarantee that he is not practicing 
badly. 

Most lawyers must be content to re- 
main students for their active life in 
the arena of practical workaday con- 


cerns which leaves them little time to 
ripen into scholars. There are many 
students of law, but few legal scholars 
and of these only a small number gain 
entrance to the inner circle of legal 
scholarship. In this inner circle Frede- 
rick William Maitland holds an as- 
sured and honored place. 

Maitland was born in 1850 and died 
in 1906. Within that period of ‘ime 
he contributed much to the history of 
Exg.ish law and institutions which he 
showed to be a key to this understand- 
ing of English history as a whole. He 
was not to meet with too generous a 
success in the active ranks of the pro- 
fession. He was claimed for a work 
that was suited to his temperament. 
The nature of that work is suggested 
by his own words. “Nowadays we may 
see the office of historical research as 
that of explaining, and therefore light- 
ening, the pressure that the past must 
exercise upon the present, and the 
present upon the future. Today we 
study the day before yesterday, in 
order that yesterday may not paralyze 
today and today may not paralyze to- 
morrow’ .! 

His learning was great, but his style 
not pedantic, for he wrote with a neat- 
ness of phrase. His pages contain 
many a sentence that sticks in one’s 
memory: “Equity has come not to 
destroy the law, but to fulfill it”, or, 
“Equity without common law would 
have been a castle in the air”.* 

Here are gathered those shorter 
writings of Maitland’s “which have 
greater intrinsic value for students of 
history and best illustrate his distinc- 
tive qualities, thus serving, it might 
be, to stimulate a taste for his greater 
works”’.® This it should do. 

His first lecture or chapter is en- 
titled “Township and Borough”, in 
which Maitland shows the depth of 
his knowledge of his town, Cambridge. 

The interest in Lecture II, “Leet and 
Tourn” is mainly economic, and num- 
ber III, “Introduction to Memoranda 
de Parliamentono, 1305” is mainly 
legal and administrative. Leet and 
tourn are mentioned in constitutional 
history, but it is doubtful if they are 
fully understood. Chapter V of The 
History of English Law, contains the 
essay written originally for the tenth 
edition in 1902 of the Encyclopaedia 


Britannica, and Chapter VI sketches 
laier developments of the law in Eng- 
land after Edward I and ends with one 
of Maitland’s happiest paradoxes. It 
prepares the way for the next chap- 
ter in which he draws a picture of 
Engiish law against the European 
background of the sixteenth century. 
This chapter exemplifies the author's 
dictum, “History involves comparison 
and the Engiish lawyer who knows 
nothing and cares nothing for any sys- 
tem but his own hardly comes in sight 
of the idea of legal history”.* 

Chapters VIII to X deal with ec- 
clesiastical history. Previously Mait- 
land had given a series of lectures on 
the relations of church and state in 
medieval England and now he ex- 
pounded the controversial theory that 
Roman or Papal law had been authori- 
tative in English church courts and 
that “any special rules of the Church 
of England had, in the view of the 
canonists, hardly a wider scope than 
the by-laws of London in the eye of 
the English lawyer”. 

The remaining articles deal with 
Maitland passing judgment on the 
work of others. His judgments were 
delicately balanced between the de- 
mands of scholarship and those of the 
special character and circumstances of 
the writer. Law to Maitland was a tool 
to open the mind of medieval man and 
he never lost sight of the individuals 
who created and worked the institu- 
tions he investigated. 

A word of praise should be given to 
Helen M. Cam who chose the essays in 
this volume and in whose introduction 
of twenty-two pages there flows a full 
appreciation of Maitland and the 
growth of his thinking. She has done 
a fine job. 

As for Maitland, perhaps the words 
of Sir William Holdsworth are most 
fitting, “In an age of great historians 
I think that Maitland was the greatest. 
I think he was the equal of the greatest 
lawyers of his day, and that, as a legal 
historian, English law from before the 
time of legal memory has never known 
his like”.® 

WituiaM K. CoBLentz 
San Francisco, California ee eer 

2: Equery (1929 reprint). page if 

3. Page ix. 

4. 1 Cotrecrep Papers, 488 


5. Some MAKERS OF ENcLIsH Law (1938), 
page 279. 
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Forensic MEDICINE. By Douglas 
J. A. Kerr. London: Adam and Charles 
Black. (Offered in the United States 
by The Macmillan Company, New 
York) 1957. $6.50. Pages xii, 363. 

This is the sixth edition of a 
standard English work by Dr. Douglas 
Kerr, Regius Professor of Forensic 
Medicine at the University of Edin- 
burgh. It is, according to the author's 
own description, a textbook for under- 
graduate medical students in forensic 
medicine, but its value is by no means 
so restricted. 

Forensic medicine has been with us 
for a long time, but the sad com- 
mentary is that while it has always 
been part and parcel of the law, 
lawyers generally have not given it 
much attention, with the result that what 
has been done in the field has been 
done largely by our brethren in the 
Only 


actually within the last decade, have 


medical _ profession. recently, 
lawyers begun to see their own obliga- 
tions in what has been described as 
“the fascinating area of interaction 
Medicine”.! One 
reason for the lag may lie in the mis- 
leading 


between Law and 


the word 
forensic, as having something to do 


connotations of 


with the nice gymnastics of argumenta- 
tive rhetoric. Actually, all it means 
here is “the law side” of medicine. Dr. 
Kerr uses the term synonymously with 
“medical jurisprudence”, and defines 
both as “the application of medicine to 
the purposes of the law and the ad- 
ministration of justice” 

book is 


medical text, it might just as well be 


(page 1). 
Thus, while the called a 
called a law text too, because it is both, 

It is not an exhaustive work and it 
does not purport to be. One can com- 
pare it with our own recent American 
work by the Gradwohl group? and find 
for example that it does not treat in 
half as much detail such a technical 
matter as 


measuring the chloride 


1. Cady, book review, 45 Jour. Crrmimat 
Law, Criminotocy & Porice Scrence, 244 (1954). 


2. Gradwohl (with 29 others) Lecat Mepr- 
CINE (1954). 


3. Ibid. at page 280. A finding of a lesser 
content of planktons and diatoms in the left 


heart than in the right indicates fresh water 
drowning, while a heavier content of the 
chlorides in the left heart than in the right 
indicates salt water death. 
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contents of the blood in the right and 
left heart of a drowning victim to see 
if he succumbed to salt water or fresh 
that 
this book represents the single effort 


water.” However, to the extent 
of one man, it has the virtue of clean, 
tight continuity that is missing in parts 
of the Gradwohl work because of its 
collaborative authorship. To this extent, 
Dr. Kerr has given us, as he did in all 
his earlier editions, an excellent bird’s- 
eye appraisal of the legal problems 
inherent in all forms of medical and 
scientific detective work. 


Although the book contains some 
interesting and highly colorful reports 
of criminal investigations that would 
engage any reader of detective stories, 
it is hardly a book for laymen, as an 
examination of any of the sixty-three 
grisly illustrations will quickly disclose. 
However, just as it was not intended 
for those who are already expert in the 
field, it was not intended for the wholly 
uninitiated. Its market, beyond the 
medical students for whom it was 
written, extends only to such people as 
coroners, police personnel, prosecut- 
ing attorneys and others whose ex- 
perience places them somewhere be- 
tween novice and expert. 


For its market it appears to be an 


excellent work, and the illustrations, 
some of them in color, may be rather 
unpleasant, but they constitute one of 
the best book. In 


distinguishing suicide from homicide 


features of the 


in a stabbing or throat slashing for 
example, one can read all he likes 
about hesitation marks, but it is 
brought home only when the tell-tale 
superficial start-stop-try-again marks of 
the suicide are actually pictured along- 
side the clean, deep wounds of a 
homicide. 


Though its thrust is all British, life 


and death are the same the world 
over, so aside from peculiarities of law 
on the opposite side of the Atlantic, 
it is a very useful reference tool and 
should be accorded a high place in the 
rapidly growing literature of 


medicine in America. 


law- 


Ben F. SMALL 


Indiana University 
School of Law 
Indianapolis, Indiana 








Pennsytvanta FIDUCIARY 
GUIDE: A Handbook for Executors 
and Administrators. By George L. 
Haskins and M. Paul Smith. Boston: 
Little Brown & Co. 1957. $7.50. Pages 
xvi, 277, including table of cases and 
index. 

The authors of this compact and 
very readable volume state its purpose 
to be threefold. “First, to provide a 
general description of the steps in the 
administration of a decedent's estate; 
second, to supply a compendium of the 
duties and responsibilities of the per- 
sonal representative; third, through 
citations and other references, to in- 
dicate where further discussion of 
specific problems may be found”. In 
this purpose the authors have succeeded 
admirably and have created a book 
long needed by lawyers generally, 
trust officers, law students and others 
dealing with decedents’ estates. 

During the past ten years the Penn- 
sylvania legislature has recodified the 
entire field of decedents’ estates laws, 
and a Joint State Government Commis- 
sion is continuing to study and make 
recommendations in this and the re- 


lated field of 


Thus, the Fiduciary Guide is published 


inheritance taxation. 
at an opportune time for analysis and 
description of changed procedures, 
providing current citations to the new 
statutes. Frequent reference is also 
made to issues of Fiduciary Review, a 
publication devoted to current develop- 
ments in the estate and trust field. 

While many legal problems are dis- 
cussed in the book, the emphasis of 
the authors is on answers, not reasons. 
Consequently leading cases are simply 
cited and not analyzed or criticized. 
The volume is, after all, a “handbook” 
and not a treatise. 

The work is well organized, begin- 
ning with steps preliminary to probate 
and grant of letters and proceeding 
through administration and accounting 
to distribution, with a final chapter on 
will contests. This is the only chapter 
dealing with any phase of litigation 
in connection with decedents’ estates. 
This is to be expected, however, since 
the emphasis of the work is on pro- 
cedural and not substantive law. 

The authors have courageously at- 
tacked the problem of discussing estate 









































Ie eae TES 





aa pe 
































RY 
tors 

L. 
ton: 
1ges 
and 


and 
yose 
le a 
the 
ate: 
the 
per- 
ugh 
in- 

of 

In 
ded 
ook 
lly, 


lers 


nn- 
the 
ws, 
nis- 
ake 
re- 
ion. 
hed 
and 
res, 
new 
also 
v, a 


lop- 


dis- 

of 
ns. 
ply 
zed. 


ok” 


yin- 
vate 
jing 
ing 

on 
yter 
ion 
tes. 
nce 
ro- 


tate 





4 
Hi 
s 
: 
; 









and inheritance taxation in thumbnail 
fashion. The analysis of federal estate 
taxation is quite brief, but adequate 
for the purpose intended. In an appen- 
dix a list of deductions for federal 
estate tax augments the descriptive text. 
The Pennsylvania inheritance tax is 
treated more fully, both as to substance 
and procedure. 

Of particular interest are two ap- 
pendices containing a complete check 
iist of executors’ duties and an estate 
settlement timetable. The check list, 
with modifications as desired, should 
prove valuable to any attorney who 
devotes much time to decedents’ estates 
practice. , 

The authors of this novel work are 
well qualified in experience. George L. 
Haskins is a professor of law at the 
University of Pennsylvania. M. Paul 
Smith is a practicing lawyer and co- 
editor of the Fiduciary Review. He is 
also chairman of the Committee on 
Decedents’ Estates of the Joint State 
Government Commission, and has thus 
enjoyed an active participation in the 
revision of decedents’ estates laws 
previously referred to. 

The book is printed on glossy paper 
with an exceptionally clear and legible 
typeface. Sections are numbered in the 
accepted decimal fashion under chap- 
ter numbers. Provision for a pocket 
part anticipates a supplement or supple- 
ments as required. 

Certainly this book is well conceived 
and well written. It is interesting 
reading for those to whom the material 
may be familiar; it is highly recom- 
mended for all who want concise, 
practical information on “how to ad- 
minister a decedent’s estate”’. 

Donacp L. McCaskeEy 


Pittsburgh, Pennsylvania 


Deans LIST OF RECOMMEND. 
ED READING FOR PRELAW AND 
LAW STUDENTS. Selected by the 
Deans and Faculties of American Law 
Schools. Compiled and Edited with 
Annotations by Julius J. Marke. New 
York: Oceana Publications. 1958. 
(Docket Series, volume 11.) Paper- 
bound $1.00. Clothbound $3.50. Pages 
177. 

Whenever Julius J. Marke, Associate 
Professor of Law and Law Librarian 





at New York University Law School, 
writes, | am a sure reader. Under the 
lashes of the big black whip that the 
late Arthur Vanderbilt used on the 
New York University faculty to change 
it from mediocrity to greatness, Julius 
Marke published in 1953 an annotated 
edition of the law collection in the New 
York University Law Library. (Write 
Marke at New York University, Van- 
derbilt Hall, Washington Square South, 
New York 3, New York, for copies and 
price.) It is a magnificent job and 
ought to be on the desk of every lawyer 
in America so that he would have at 
his fingertips an intelligent guide to 
legal articles and books available on 
each subject he researches. This is 
particularly important for lawyers who 
do not have access to good libraries as 
books can now be readily drawn by 
local libraries from central ones by 
library loan. My admiration for 
Marke’s creation of this first and only 
annotated index of published legal 
materials caused me te read his Holmes 
Reader published in 1955 as Number | 
in une Docket Series of Oceana Pub- 
lications, New York, New York. It has 
also caused me to read closely and 
evaluate Professor Marke’s latest book 
entitled Deans’ List of Recommended 
Reading for Prelaw and Law Students 
which becomes Volume Number 11 in 
Oceana’s invaluable Docket Series.' 
Believe me, this is an outstanding job 
and convinces me that Marke’s talent 
is to direct us to legal material by 
means of his very well-written annota- 
tions. Everyone should stick to his last, 
and definitely this list of recommended 
reading has the same superior touch 
as Marke’s Annotated Catalogue. 


To make this little book, Julius wrote 
the deans of the American law schools. 
Seventy-three submitted lists, and about 
twenty others indicated they had no 
list to offer. Some deans did not reply. 
At least my own law school, Cornell. 
is not represented. Many deans had a 


faculty member reply and Professor 


1. The Docket Series is a serious attempt to 
provide law students and lawyers, by means 
of paperbound one-dollar editions, selected and 
well-edited readings in the field of law. The 
following have been published to date 

Volume 1—Tue Hotmes Reaper, by Julius J 
Marke. 

Volume 2—Tue Freevom Reaper, by Edwin 
S. Newman. 

Volume 3—Tue Marsnatt Reaper, by Erwin 
C. Surrency. 

Volume 4—TxHe Witson Reaper, by Frances 
Farmer. 


Books for Lawyers 


Marke graciously records his name. 
For instance, at Seattle, Washington, 
Professor Arval Morris replied for the 
busy Dean of Washington Law School. 

Deans and professors are a queer 
breed and the suggestions for reading 
range from the Bible and creative 
thinking to sex and forensic English. 
Speaking for Dean Spaeth at Stanford 
Law School, Professor John Henry 
Merryman, the librarian, advises stu- 
dents to read Bill Shannon’s book on 
Legal Accounting, published in 1951 
by the West Publishing Company. 
Russell Niles, the Dean at New York 
University, wants them to curl up some 
summer evening and read Bernard 
Schwartz’s edition of the Code Napo- 
leon published by New York University 
in 1956. In case you don’t believe 
they've gone about as far as they can 
go in Kansas City, let me tell you that 
“Professor Clarke and her committee”, 
who replied for the Dean of the Uni- 
versity of Kansas City Law School, 
suggests students read Gargantua and 
Pantagruel by Francois Rabelais writ- 
ten “around 1533 to 1567”. In his 
annotation Marke states: “Earthy, gay 
and prodigious eaters and drinkers 
dominate the story”. 

Frankly ve never had so much fun 
as poking through Marke’s Deans’ List. 
Delighted | am to count thirty-two 
deans as recommending Beveridge’s 
Lije oj John Marshall, published 1916- 
1919 by Houghton-Mifflin. And_al- 
though he is the only one to advise it, 
1 note with pleasure that Professor 
J. W. Riehm, the Academic Assistant 
to Dean Robert G. Storey at Southern 
Methodist Law School, tells students 
to read the play The Winslow Boy by 
Terence Rattigan. Good it is also that 
fifteen deans from Clements at Albany 
to Reuschlein at Villanova recommend 
that grand little book of Carl Becker’s 
on the Declaration of Independence, 
published in 1922 by Harcourt Brace. 

On the other hand, forty deans ask 
students to read Karl N. Llewellyn’s 








Volume 5—Tue Wesstrer Reaper, by Bertha 
Rothe. 

Volume 6—Twe Mepico-Lecat Reaper, by 
Samuel Polsky. 

Volume 7—Tue Branvers Reaper, by Ervin 
Pollack. 

Volume 8—THe AMERICAN JURISPRUDENCE 
Reaper, by Thomas A. Cowan. 

Volume 9—Tue ALEXaNverR Hamitton READER, 
by Margaret E. Hall. 

Volume 10—Tue Frepertc WILLIAM MAITLAND 
Reaver. by Vincent T. H Delany. 
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Books for Lawyers 


Bramble Bush, published by Oceana 
Publications in 1951, despite the fact 
that in a letter to Professor Marke, 
Dean O’Meara of Notre Dame warns 
that “very few prelaw students are 
prepared to read” it “with advantage”. 
Although 


Holmes’ book on The Common Law, 


thirty-one deans advise 
published by Little, Brown in 1881, 
Dean O’Meara also warns beginning 
students against it. 

What depresses me is that no dean 
mentions Bill Crosskey’s book, Politics 
and the Constitution, published in 1953 
by the University of Chicago Press, 
and only Bob Storey at 
Methodist and Roscoe L, 
Cincinnati Law School advise Gilbert 
and Sullivan. Both suggest Trial by 
But why not 


Southern 
Barrow at 


Jury, which is great. 
lolanthe and the whole repertoire? 
Law students can be better selected by 
how they sing and dance the Savoy 
Operas than how they do on the Prince- 
ton aptitude test. Bust ’em all but the 
Gilbertians. 

Dean Hepburn at Emory and Dean 
Keeton at Texas advise my old friend 
Jeremy Bentham’s book on Morals and 
Legislation, published in 1907 by the 
Oxford Press, and Russ Niles at New 
York University, the old man’s life by 
Atkinson published by Methuen of 
London in 1905. In this choice of 
Bentham they are joined by Dean Stim- 
son at Idaho and Dean Ribble at Vir- 
ginia who call for students to read the 
book Coleman Phillipson wrote on 
Beccaria, Bentham, and Romilly, pub- 
lished by Dutton in 1923. This is all 
to the good, but let us not forget that 
no one, not even Wigmore, has ever 
come close to the Rationale of Legal 
Evidence of Bentham that John Stuart 
Mill edited and published about 1825. 
It is still the most sensible criticism of 
what passes for legal evidence. 

Of course, twenty-two deans 
Warren at Columbia to Andrews at 
Western Reserve recommend Cardozo’s 
little book on The Nature of the 
Judicial twenty-three 
deans from Dean Jenkins and President 
Gore at Florida A. and M. Law School 
to Andrews at Western Reserve and 


from 


Process, and 


including Dean Griswold of Harvard 
Law School, advise Pound’s Spirit of 
the Common Law. 

As usual with everything Brother 
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Marke does, this little book is well 
arranged. To begin with, the deans are 
numbered. This should have been done 
long ago, but Marke’s numbers are in 
the front. The titles of each book are 
also numbered and arranged by topic. 
That is, under “Biography” you will 
find all biographies suggested. In the 
back of the book there is an author 
index so that, knowing a book, you 
can turn there, read Marke’s informa- 
and see what dean 


tive annotation 


recommends it. 

Considering the number of times 
every lawyer is called upon to advise 
youngsters as to what to read about 
the law, we should all have Marke’s 
list on our desks so that we can the 
better and more intelligently suggest 
legal reading to our victim. And calls 
come not only from youngsters but 
oldsters, some of whom are good 
clients. If you want to make an im- 
pression, think of Marke and glance 
at his list before you speak. 


This is a superlative job by the 
world’s greatest law librarian. 
ARTHUR JOHN KEEFFE 
Washington, D. C. 


Feperat INCOME TAXATION 
OF PARTNERS AND PARTNER. 
SHIPS. By Donald McDonald, David 
H. W. Dohan and Paul A. Phillips. 
Published by the Committee on Con- 
tinuing Legal Education of The Ameri- 
can Law Institute collaborating with 
the American Bar Association, 133 
South 36th Street, Philadelphia 4, 
Pennsvlvenia. 1956, $3.00. Pages 282. 


This is an unusual item in the 


Act § Basic- 


ally, it is designed for the general 


“tax handbook” series. 


practitioner, and it contains a_ full 
measure of practical suggestions for 
the formation and operation of part- 
nerships. The intricacies of partnership 
taxation, however, have an irresistible 
fascination for its few sophisticates, 
and the authors have sprinkled the text 
liberally with ingenious theoretical 
analysis. The product is an enjoyable 
and enlightening essay on this~ im- 
portant and difficult subject; but the 
hard-pressed lawyer who is looking 
for a quick way to draft a paragraph 
may be less than wholly receptive to 
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the nice problems which the text 
adumbrates. 

A typical instance is an eight-page 
discussion of the case of the working 
partner who obtains an interest in 
capital contributed by another partner. 
This includes a logical progression of 
nine variations, culminating in two 
discouraging 


pages of correct but 


mathematical complications. A_ less 
happy instance is the introduction to 
the discussion of the liquidation of a 
partner's interest: the text takes the 
trouble to question the semantics of-a 
statutory definition which seems quite 
plain and adequate to at least one 
interested student. Many other por- 
tions seem directed more to the persons 
who must redraft the Code and the 
Treasury Regulations than to the law- 
yers who must live with what we now 
have. 

Probably the most useful segment 
of the handbook is a 47-page section 
on “Drawing the Partnership Agree- 
ment”, This section combines the high- 
lights of the partnership tax law with 
a check list of the provisions which 
the draftsman must take into account. 
In a way, of course, any treatise on 
partnership taxation is essentially an 
instruction manual for preparing a 
partnership agreement—because, if you 
know your problem, you can provide 
for it by agreement. This technique, 
however, seems to be a_ useful in- 
novation. 

No lawyer nowadays can afford. to 
dabble in partnership transactions 
theig tax 


quences. No longer does any single 


without knowing conse- 
transaction have its inevitable price: 
the 1954 Code has offered whole series 
of choices in a deliberate attempt to 
foster flexibility, and the lawyer must 
know what these choices are if he is 
to serve his clients adequately. In 
turn, it is easy to be captious with any 
book which tries to help the lawyer in 
this formidable responsibility. If the 
book goes into detail, it is discourag- 
ing and obfuscatory; if it skims the 
surface lightly, it is misleading and 
dangerous. The very capable authors 
of _ this 


chosen to 


handbook have obviously 
risk the former criticism 
rather than to incur the guilt of the 


latter. Mark H. Jonnson 


New York, New York 














Supreme Court Decisions 


Antitrust law... 
‘preferential routing” 

Northern Pacific Railway Company 
v. United States, 356 U.S. 1, 2 L. ed. 
2d 545, 77 S. Ct. 514, 26 U. S. Law 
Week 4173. (No. 59, decided March 
10, 1958.) On appeal from the United 
States District Court for the Western 
District of Washington. Affirmed. 

This decision held that the Northern 
Pacific’s “preferential routing” clauses 
in its sales contracts and lease agree- 
ments were violations of the Sherman 
Act. 

The “preferential routing” clauses 
were inserted in contracts for the sale 
or lease of a large number of the rail- 
road’s land holdings along its right of 
way from Lake Superior to Puget 
Sound. The “preferential routing” 
clauses compelled the grantee or lessee 
to ship over the railroad’s lines all 
commodities produced or manufactured 
on the land provided that its rates (and 
sometimes its service) were equal to 
those of competing carriers. 

The present action was begun in 
1949 under Section 4 of the Sherman 
Act, seeking a declaration that the 
clauses were unlawful as unreasonable 
restraints of trade under Section | of 
the act. After hearings, the district 
court granted the Government's sum- 
mary motion for judgment and issued 
an injunction against enforcing the 
clauses or making any further contracts 
containing such clauses. The railroad 
appealed directly to the Supreme Court 
under the Expediting Act. 

Speaking for the Supreme Court, 
Mr. Justice BLACK determined that the 
“preferential routing” clauses amount- 
ed to “tying arrangements”, which are, 
said the Court, “unreasonable in and 
of themselves whenever a party has 
sufficient economic power with respect 
to the tying product to appreciably re- 
strain free competition in the market 
for the tied product and a ‘not in- 
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Reviews in this issue by Rowland Young. 








substantial’ amount of interstate com- 
merce is affected”. The record indi- 
cates, the Court continued, that the de- 
fendant possessed substantial economic 
power by virtue of its extensive land- 
holdings which it used as leverage to 
induce grantees and lessees to give it 
preference in carrying goods. The 
Court relied heavily on International 
Salt Company v. United States, 332 
U. S. 392, in applying the “per se” 
rule in this case. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice HARLAN wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice Wuir- 
TAKER joined. The opinion disagrees 
with the Court’s application of the per 
se rule to tying clauses. “It is not”, the 
dissent said, “...that under the Sher- 
man Act the tying clause is illegal per 
se; the per se illegality results from its 
use by virtue of a vendor’s dominance 
over the tying interest to foreclose com- 
petitors from a substantial market in 
the tied interest”, and the dissent could 
not find any evidence in the record to 
justify a conclusion that the railroad 
here had such a “dominant position” 
as to call for application of the per se 
rule. 

The case was argued by M. L. Coun- 
tryman for the appellants and by 
Daniel M. Friedman for the appellee. 


Citizens... 
expatriation 

Perez v. Brownell, 356 U. S. 44, 2 
L. ed. 2d 603, 77 S. Ct. 568, 26 U.S. 
Law Week 4206. (No. 44, decided 
March 31, 1958.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Affirmed. 

This case, along with Nos. 19 and 
70, infra, raised perplexing questions 
of the power of Congress to prov ide 
for loss of citizenship by American 
nationals. The decisions dealt with 


George Rossman 


EDITOR-in-CHARGE 


Section 401 of the Nationality Act of 
1940, which sets forth several grounds 
for loss of citizenship. In the first case, 
the Court upheld forfeiture of the citi- 
zenship of a native-born American be- 
cause he voted in a foreign election. 
but in the other cases, the Court held 
that neither desertion from the Army 
in wartime (No. 70) nor service in the 
Japanese Army during World War II 
(No. 19) was cause for loss of citizen- 
ship. There were strong dissents in 
each case. 

In the first case, the petitioner, 
Perez, was born in Texas in 1909 and 
resided in the United States until 1919 
or 1920 when he moved with his par- 
ents to Mexico where he lived until 
1943. In that year, he applied for ad- 
mission to the United States as an alien 
railroad laborer and was granted per- 
mission to enter on a temporary basis. 
He entered the country on a temporary 
basis several times between 1944 and 
1953, when he surrendered to the au- 
thorities as an alien unlawfully in the 
United States, claiming the right to 
remain by virtue of his American 
citizenship. He admitted to remaining 
outside the United States to avoid 
military service and to having voted in 
political elections in Mexico. This was 
a suit for a judgment declaring him to 
be a national of the United States. 
The District Court concluded that he 
had expatriated himself and the Court 
of Appeals affirmed. 

The Supreme Court’s opinion was 
delivered by Mr. Justice FRANKFURTER. 
The Court finds that, since Congress 
has power to enact legislation “for the 
effective regulation of foreign affairs”, 
it has power to provide for loss of 
citizenship for voting in foreign elec- 
tions. The Court reasons that voting 
by American citizens in foreign elec- 
tions can easily cause serious embar- 
rassment to our Government and that 
forfeiture of citizenship is “reasonably 
calculated” to avoid the problem. This 
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view made it unnecessary for the Court 
to reach the further question raised— 
the constitutionality of Section 401(j), 
which provides that citizenship is lost 
when a citizen departs or remains out- 
side the United States during a period 
of war or national emergency for the 
purpose of avoiding service in the 
Armed Forces. 


The Cuter Justice wrote a dissent- 
ing opinion in which Mr. Justice 
Buack and Mr. Justice Douc.as joined. 
This opinion took the position that the 
Fourteenth Amendment (“All persons 
in the United 
States, and subject to the jurisdiction 
thereof, are citizens of the United 
States....”") makes it impossible for 
Congress to alter the effect of birth in 
the United States. While a citizen may 
voluntarily relinquish his citizenship, 
the dissent holds, voting in an election 
in a foreign country is not conduct 
that demonstrates a voluntary abandon- 
ment of American citizenship. 


born or naturalized 


Mr. Justice Douc.as wrote a dissent- 
ing opinion in which Mr. Justice 
BLack joined. This opinion takes the 
position that the Court’s decision is 
without precedent and queries whether 
Congress may provide for forfeiture 
of citizenship for other acts of citizens 
that may embarrass our foreign rela- 
tions—such as public criticism of the 
official foreign policy or public support 
of regimes in foreign countries that are 
not recognized by our Government. 


Mr. Justice WHITTAKER wrote a 
memorandum which expressed agree- 
ment with the Court that Congress may 
expatriate a citizen for conduct that 
embarrasses our foreign relations, but 
agreeing with the Chief Justice that 
Section 401 (e), which contains the for- 
eign election provision, is too broad 
to be sustained. 


The case was argued by Charles A. 
Horsky for the petitioner and by Oscar 
H. Davis for the respondent on the 
original argument and Solicitor Gen- 
eral Rankin on the reargument. 


Trop Vv. Dulles, 356 U. S. 86, 2 L. 
ed. 2d 630, 77 S. Ct. 590, 26 U. S. Law 
Week 4219. (No. 70, decided March 
31, 1958.) On writ of certiorari to the 
United States Court of Appeals for the 


Decisions 


Second Circuit. Reversed and 


manded. 


re- 


In this decision, a divided Court 
held that Section 401(g) of the Nation- 
ality Act of 1940 was unconstitutional. 
The section provides that a citizen 
loses his citizenship by “deserting the 
military or naval forces of the United 
States in time of war, provided he is 
convicted thereof by court martial and 
as the result of such conviction is dis- 
dishonorably discharged 


b] 


missed or 
from the service... .’ 


The petitioner was convicted of de- 
sertion by an Army court martial while 
serving in North Africa in 1944. He 
was sentenced to three years’ hard 
labor, forfeiture of all pay and allow- 
ances and a dishonorable discharge. 
The present case arose when he applied 
for and was denied a passport in 1952 
on the ground that he had lost his 
citizenship under Section 401(g). He 
brought suit for a declaratory judg- 
ment that he was a citizen. The Court 
of Appeals affirmed the District Court’s 
grant of summary judgment for the 
Government. 


The CureF JusTIcE announced the 
judgment of the Court and a decision in 
which Mr. Justice BLack, Mr. Justice 
Douc.as and Mr. Justice WHITTAKER 
joined. This opinion would rest the 
case on the ground urged by the minor- 
ity in No. 44, supra, that Congress can- 
not divest a citizen of his citizenship. 
However, in view of the Court’s hold- 
ing in No. 44, the opinion goes on to 
state an additional reason for holding 
Section 401(g) unconstitutional, say- 
ing that it is a penal statute (in spite 
of an argument by the Government to 
the contrary) which violates the Eighth 
Amendment’s prohibition against cruel 
and unusual punishments. “There may 
be involved no physical mistreatment, 
no primitive torture”, the opinion re- 
marks, but “There is instead the total 
destruction of the individual’s status 
in organized society. It is a form of 
punishment more primitive than tor- 
ture, for it destroys for the individual 
the political existence that was cen- 
turies in the development”. 


Mr. Justice BLACK wrote a concur- 
ring opinion in which Mr. Justice 
Douctas also joined. This opinion 
emphasizes what it holds to be the 
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danger of giving power to the military 
authorities to determine the guilt that 
is to be the basis for loss of citizenship. 


Mr. Justice BRENNAN’S concurring 
opinion discusses the difference be- 
tween this case and No. 44, in which 
he voted with the majority in favor of 
expatriation. He reasons that Congress 
may well consider voting by Americans 
in foreign elections an evil that might 
embarrass our foreign policy. Under 
its power to regulate foreign affairs, 
then, he goes on, expatriation is a 
means reasonably calculated to avoid 
the embarrassment: if the foreign 
government objects, our answer is that 
the voter is no longer one of our citi- 
In contrast, he finds no similar 
relationship between expatriation and 
desertion, since expatriation does not 
help wage the war and cannot in any 
case avoid the harm apprehended. 


zens. 


Mr. Justice FRANKFURTER, joined by 
Mr. Justice Burton, Mr. Justice CLARK 
and Mr. Justice HARLAN, wrote a dis- 
senting opinion. This opinion saw ex- 
patriation as a logical, if severe, use of 
congressional war powers. Loss of 
citizenship as a consequence of war- 
time desertion might improve the abil- 
ity of the military authorities to wage 
a successful war, the opinion declared, 
or the morale and efficiency of our 
fighting men might be impaired if they 
knew that deserters were to remain in 
the communion of citizens. The dissent 
could see nothing cruel and unusual in 
expatriation. Citizenship may be lost 
by marrying a foreigner, the dissent 
argued, and “it seems more than in- 
congruous that such loss should be 
thought ‘cruel and unusual’ when it is 
the consequence of conduct that is also 
a crime”. 


The case was argued by Osmond K. 
Fraenkel for the petitioner and by 
Oscar H. Davis for the respondents on 
the original argument and Solicitor 
General Rankin on the reargument. 


Nishikawa v. Dulles, 356 U. S. 129, 
2 L. ed. 2d 659, 77 S. Ct. 612, 26 
U. S. Law Week 4232. (No. 19, de- 
cided March 31, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the Ninth Circuit. Re- 


versed and remanded. 


In this, the third of the nationality 














cases, the statute in question was Sec- 
tion 401(c) of the Nationality Act of 
1940, a section that provides for loss 
of citizenship upon “Entering, or serv- 
ing in, the armed forces of a foreign 
state unless expressly authorized by the 
laws of the United States, if he has or 
acquires the nationality of such foreign 
state... .” The case began as a declara- 
tory judgment suit, in which the peti- 
tioner sought to establish his citizen- 


ship. 


The petitioner was born in California 
of Japanese parents and thus was a 
citizen of both countries. He went to 
Japan for a two-to-five year stay in 
1939. While he was there, his father 
died and he was left without funds to 
return. On March 1, 1941, he was in- 
ducted into the Japanese Army. He 
testified that he made no effort to pro- 
test the induction or to return to the 
United States because he believed that 
the American Consul would not help 
him and he was afraid of the brutality 
of the Japanese secret police. He also 
testified that he was not aware of any 
threat of war between the United States 
and Japan when he left this country. 
During the war he served with the 
Japanese Army as a mechanic with an 
air force regiment in China, Indo- 
China, the Philippines and Manchuria. 
The District Judge refused to believe 
his testimony and found that his entry 
into the Japanese Army was his “free 
and voluntary act” by which he had 
lost his American citizenship. 


The Cuter Justice delivered the 
opinion of the Supreme Court revers- 
ing and remanding. The Court held 
that the Government had not sustained 
its burden of proof of showing that the 
petitioner’s entry into the Japanese 
Army was voluntary by “clear, con- 
vincing and unequivocal” evidence. 
The petitioner had showed that he was 
conscripted in a totalitarian country to 
whose conscription law he was subject: 
“This adequately injected the issue of 
voluntariness and required the Govern- 
ment to sustain its burden...”, the 
Court declared. 


Mr. Justice BLAcK wrote a concur- 
ring opinion in which Mr. Justice 
Douc.as joined. This opinion, while 
concurring in that of the Cuter Jus- 
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TICE, stressed the view that Congress 
cannot take away citizenship. 

Mr. Justice FRANKFURTER, joined by 
Mr. Justice BuRTON, wrote an opinion 
concurring in the result. The view 
expressed here was that the sole ques- 
tion was whether the petitioner had 
been subjected to duress to join the 
Japanese Army and it was argued that 
the Government had the burden of 
proving that his entry was voluntary. 
“Since the courts below were not 
guided by this formulation, the judg- 
ment should not be allowed to stand”, 


the opinion held. 


Mr. Justice HARLAN, joined by Mr. 
Justice CLARK, dissented. The dissent 
argued that the question was one of 
credibility of the petitioner’s testimony 
and that the factual determinations 
of the trial court on that point should 
not be disturbed. The petitioner was in 
possession of the evidence of the in- 
voluntariness of his service, it was 
pointed out, and it was an idle gesture 
to give the Government an opportunity 
to prove that the service was in fact 
voluntary. The opinion also saw “a 
large measure of justice in relegating 
Nishikawa solely to his Japanese citi- 
zenship, for it is with the armed forces 
of Japan that he served for more than 
four years during the heart of the late 


World War”. 


The case was argued by Fred 
Okrand for the petitioner on the orig- 
inal argument and A. L. Wirin on the 
reargument and by Oscar H. Davis for 
the respondent. 


Constitutional law... 
federal tax immunity 

United States v. Detroit, 355 U. S. 
466, 2 L. ed. 2d 424, 77 S. Ct. 474, 
26 U. S. Law Week 4146. (No. 26, 
decided March 3, 1958.) On appeal 
from the Supreme Court of Michigan. 
A firmed. 


This case, along with Nos. 18, 36, 
37 and 38, infra, dealt with a problem 
first raised in 1819, when Chief Justice 
Marshall decided McCulloch v. Mary- 
land: the power of a state to collect 
taxes on federal property. The difficulty 
of the problem is indicated by the fact 
that the Justices wrote seven different 
opinions in disposing of the cases. 


Recent Supreme Court Decisions 


At issue in No. 26 was the constitu- 
tionality of Michigan’s Public Act 189, 
which provides that when tax-exempt 
real property is used by a private party 
in a business conducted for profit, the 
private party is subject to taxation to 
the same extent as if he owned the 
property. Under this statute, a tax was 
assessed against the Borg-Warner Cor- 
poration which was a lessee of a 
Government-owned industrial plant in 
Detroit. The plant was used by Borg- 
Warner for its private manufacturing 
business under a lease which provided 
that it could deduct from the agreed 
rental any taxes paid by it under Public 
Act 189 or similar statutes. Both the 
United States and Borg-Warner filed 
this suit for a refund in a state court, 
charging that the tax imposed a levy 
upon federal property and discrimi- 
nated against those using the property. 
Both the trial court and the state 
supreme court upheld the tax. 


The Court’s opinion affirming was 
delivered by Mr. Justice Biack. The 
Court cited the doctrine that a state 
cannot levy a tax directly against the 
United States but that the Govern- 
ment’s constitutional immunity does 
not shield private parties with whom 
it does business, even though part or 
all of the financial burden may eventu- 
ally fall on the Government. In this 
case, the Court pointed out, the taxes 
were the personal obligation of the 
lessee and the United States was not 
liable for their payment nor was the 
property subject to any lien if the 
taxes were not paid. The tax was meas- 
ured by the value of the property, but 
the Court refused to see in this a sub- 
terfuge to collect an impermissible tax. 
“A tax for the beneficial use of prop- 
erty as distinguished from a tax on the 
property itself, has long been a com- 
monplace in this country”, the Court 
said, and it was constitutionally no 
different from measuring a sales tax 
by the value of the property sold. The 
Court pointed out that the tax applied 
to every private party who uses exempt 
property in connection with a business 
and that there was no discrimination 
against the Federal Government. 


Mr. Justice WHITTAKER wrote a dis- 
senting opinion in which Mr. Justice 
BurTON joined. The dissent made much 
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of the fact that the tax was computed 
on the entire value of the federal prop- 
erty and not on the value of the lessee’s 
short-term leasehold interest. It was 
significant, said the dissent, that the 
terms of the statute provide that the 
tax is not to apply if the Government 
makes “payments...in lieu of taxes 
in amounts equivalent to taxes which 
might otherwise be lawfully assessed”. 
The result, according to this view, was 
a “transparent direct imposition upon 
the Government’s property interests .. . 
of the general ad valorem real property 
tax” assessed against all landowners in 
Michigan. 

The case was argued by Roger 
Fisher for the United States and by 
Roger P. O’Connor for the appellee. 


United States v. Township of Mus- 
kegon, Continental Motors Corporation 
v. Township of Muskegon, 355 U. S. 
484, 2 L. ed. 2d 436, 77 S. Ct. 483, 
26 U. S. Law Week 4151. (Nos. 37 
and 38, decided March 3, 1958.) On 
appeals from the Supreme Court of 
Michigan. Affirmed. 


The facts and issues in these cases 
were similar to those in No. 26, supra, 
except that here Continental, the pri- 
vate business against whom Michigan 
levied its tax, was not using federal 
property under a lease, but under a 
“permit” and it was using the prop- 
erty in the performance of its contracts 
with the Government. No rent was 
charged, but Continental agreed not to 
include any part of the cost of the 
facilities furnished by the Government 
in the price of goods supplied under 
the contract. 


The Supreme Court, again speaking 
through Mr. Justice Back, held that 
this difference in facts made no differ- 
ence in law. The important point, ac- 
cording to the Court, was the fact that 
Continental was using Government 
property in connection with its own 
commercial activities. The case might 
be different, the Court said, if the 
Government had reserved control over 
the activities and financial gains of the 
company, so that the company in effect 
became the agent of the United States. 

Mr. Justice WaiTTaKER, joined by 
Mr. Justice BurRTON, again dissented, 
arguing that the tax was even more 
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nebulous than in No. 26. Continental 
had no leasehold estate, tenancy or any 
other property interest in the plant, 
the dissent pointed out, and the Gov- 
ernment was using the plant itself in 
the only sense that the “Government”, 
being an abstraction, can ever use its 
military plants. 


The cases were argued by Roger 
Fisher for the United States in No. 37 
and by Harold M. Street for the 
appellees. 


Detroit Vv. 
Detroit v. Murray Corporation, 355 
U. S. 489, 2 L. ed. 2d 436, 77 S. Ct. 
458, 26 U. S. Law Week 4152. (Nos. 
18 and 36, decided March 3, 1958.) 
No. 18 on appeal from the United 
States Court of Appeals for the Sixth 
Circuit. No, 36 on writ of certiorari 
to the United States Court of Appeals 
for the Sixth Circuit. Reversed and 
remanded. 


These cases, like Nos. 26, 18 and 36, 
supra, raised the issue of a state tax 
levied on a Government contractor 
measured by the value of Government 
property. Here, the property was per- 
sonal rather than real. Again, the Court 
upheld the validity of the tax, although 
this time the decision was by a bare 
majority. 


Murray Corporation, 


The Murray Corporation was a sub- 
contractor under a prime contract for 
the manufacture of airplane parts for 
the Air Force. From time to time, 
Murray received partial payments as 
it performed its obligations. By agree- 
ment, title to all parts, materials and 
work in process vested in the United 
States upon any part payment, al- 
though Murray retained possession. 
The City of Detroit and the County of 
Wayne each assessed a tax against 
Murray which was based in part on 
the value of materials to which the 
United States held title. Murray paid 
the tax under protest and then filed suit 
in a federal district court for a refund. 
The United States intervened on the 
subcontractor’s behalf and the District 
Court granted summary judgment for 
the subcontractor. The Court of Ap- 
peals affirmed, and both the city and 
the county appealed and petitioned for 
certiorari. 


Mr. Justice BLacK again spoke for 


the Supreme Court, reversing and re- 
manding on the strength of its holding 
in No. 26, supra, the Court finding no 
constitutional difference between this 
personai property tax and the real 
property taxes sustained above. There 
is no constitutional difference, the 
Court said, “between taxing a person 
for using property he possesses and 
taxing him for possessing property he 
uses. ...” The Court again pointed out 
that there was no discrimination against 
the Federal Government, since the tax 
was a general tax that applied through- 
out the state. 

Mr. Justice FRANKFURTER wrote an 
opinion dissenting in these cases but 
concurring in Nos, 26, 37 and 38. This 
opinion argued that the personal prop- 
erty tax was nothing but a general ad 
valorem property tax that could not be 
levied upon government property, 
whereas the tax in Nos. 26, 37 and 38 
was a tax on the enjoyment of the use 
of (real) property that gives special ad- 
vantages to the user because the prop- 
erty itself could not be subjected to 
taxation. If the state can impose an 
excise tax on something that gives an 
advantage or pleasure, such as the 
practice of a profession, the dissent 
argued, it can also tax an advantage 
that gained from being able to use 
tax exempt property. 

Mr. Justice HARLAN also wrote an 
opinion dissenting in Nos. 18 and 36 
but concurring in Nos. 26, 37 and 38. 
His opinion drew a distinction between 
“property” taxes, which a state may 
not levy upon property owned by the 
Federal Government, and “privilege” 
taxes, which may be levied against 
private persons whose activities involve 
the use of government property. In 
this view, the Court was “blurring” the 
distinction between the two types of 
taxation “to the point where the extent 
of its future application is left confused 
and uncertain”. 

Mr. Justice WHITTAKER wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFURTER, Mr. Justice BURTON and 
Mr. Justice HARLAN joined. This opin- 
ion discusses the facts at some length, 
concluding that the Government had 
title to the property in question, and 
that the taxes were ad valorem taxes 
which could not, under McCulloch v. 
Maryland, be imposed upon it. 
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The cases were argued by Vance G. 
Ingalls and Hebart Taylor, Jr., for 
the appellants-petitioners and by Roger 
Fisher and Victor W. Klein for the 


appellees-respondents. 


Criminal law ... 
perjury 

United States v. Hvass, 355 U. S. 
570, 2 L. ed. 2d 496, 77 S. Ct. 501, 
26 U. S. Law Week 4134. (No. 92, 
decided March 3, 1958.) On appeal 
from the United States District Court 
for the Northern District of lowa. 
Reversed. 

In this case, the Supreme Court re- 
versed the District Court’s dismissal 
of a perjury indictment in the case of 
an attorney that allegedly had made 
false statements under oath during a 
hearing to determine his fitness to prac- 
tice before the District Court. The 
oath was taken pursuant to a rule of 
court and the question was whether 
such a rule of court was a “law of the 
United States” that would support an 
indictment for perjury. 

Mr. Justice WHITTAKER, speaking 
for the Court, upheld the validity of 
the indictment. At the outset, the Court 
was faced with the argument that it 
had no jurisdiction to entertain the 
appeal. The Court pointed out, how- 
ever, that its jurisdiction (18 U.S.C. 
$3731) covered District Court deci- 
sions “dismissing any indictment... 
where such decision or judgment is 
based upon the invalidity or construc- 
tion of the statute upon which the in- 
dictment ...is founded”. This indict- 
ment, said the Court, was founded 
upon 18 U.S.C. $1621, the federal 
perjury statute, and the District Court’s 
decision was a “construction” of the 
statute. 

On the merits, the Court said that 
the phrase “law of the United States” 
as used in Section 3731, was not limited 
to statutes, but included rules and reg- 
ulations “which have been lawfully 
authorized and have a clear legislative 
base”, as well as decisional law. In 
authorizing District Courts to promul- 
gate rules for the conduct of their busi- 
ness, the Court declared, Congress had 
clearly provided a legislative base for 
the application of the perjury statute. 

Mr. Justice DoucLas noted that he 
agreed that the Court had jurisdiction 
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of the appeal, but that he dissented on 
the merits. 

The case was argued by Ralph 5S. 
Spritzer for the United States and by 
Warren B. King for the appellee. 


Shipping... 
longshoremen 

Weyerhaeuser Steamship Company 
v. Nacirema Operating Company, 355 
U. S. 563, 2 L. ed 2d 491, 77 S. Ct. 
138, 26 U. S. Law Week 4138. (No. 
75, decided March 3, 1958.) On writ 
of certiorari to the United States Court 
of Appeals for the Second Circuit. Re- 
versed and remanded. 

Respondent was a stevedoring com- 
pany which contracted with the peti- 
tioner to furnish stevedoring services. 
This case arose when a longshoreman 
was injured while unloading one of 
petitioner's vessels in Boston Harbor. 
The longshoreman sued the petitioner 
on claims of negligence and unsea- 
worthiness and the petitioner implead- 
ed the respondent, claiming a right of 
indemnity. The case went to a jury, 
which awarded damages. The judge 
decided that this verdict also disposed 
of the third-party action and directed 
a verdict for the respondent. The de- 
cision was affirmed by a divided Court 
of Appeals. The Supreme Court award- 
ed the petitioner a new trial on the 
ground that the charge to the jury 
should have included instructions as to 
the third-party action. The Court's 
unanimous opinion was delivered by 
Mr. Justice CLARK. 

The longshoreman was injured by 
being struck on the head by a piece of 
wood that fell from the top of a tem- 
porary winch shelter erected aboard 
the vessel. Winch shelters consist of 
a scrap lumber frame with a tarpaulin 
stretched across the top to protect the 
winch drivers from the elements. Such 
shelters are erected by longshoremen 
in port, but are a hazard in winds at 
sea and are usually torn down by the 
ship’s crew when it leaves port. In 
this case, the jury found that the shel- 
ter had been erected in New York and 
was still aboard the vessel when it 
reached Boston. 

From these facts, the Court concluded 
that the respondent’s contractual ob- 
ligation to perform its duties with 
reasonable safety covered not only the 
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handling of the cargo but also the use 
of equipment. The jury had not been 
instructed to consider the petitioner’s 
action in making the shelter available 
to the respondent’s employees in Bos- 
ton or respondent’s use of the shelter 
for five days, apparently without in- 
spection, until the accident occurred, 
the Court noted. If the verdict rested 
on the failure to inspect the shelter 
and correct an unsafe condition, the 
Court noted, the petitioner would not 
have been prevented from recovering 
from the respondent, so the trial court 
erred in directing a verdict for the 
latter. 

The case was argued by William 
Garth Symmers for petitioner, by 
Patrick E. Gibbons for the respondent, 
and by Leavenworth Colby for the 
United States as amicus curiae. 


Taxation... 
deductibility of fines 

Tank Truck Rentals, Inc. v. Commis- 
sioner, 356 U. S. 30, 2 L. ed. 2d 462, 
77 S. Ct. 507, 26 U. S. Law Week 
4179. (No. 109, decided March 17, 
1958.) On writ of certiorari to the 
United States Court of Appeals for the 
Third Circuit. Affirmed. 

Fines paid for violation of a state 
statute setting maximum weights for 
vehicles using the state’s highways are 
not deductible items of business ex- 
pense. In this decision, the Supreme 
Court upheld a 1950 change of policy 
by the Commissioner which disallowed 
such deductions although they had 
been permitted in the past. 

The petitioner owned a fleet of tank 
trucks which it leases, with drivers, to 
motor carriers for the hauling of 
bulk liquids. The tank trucks operate 
throughout Pennsylvania and five 
neighboring states, with nearly all the 
shipments either originating or termi- 
nating in the former. In 1951, each of 
the six states imposed maximum weight 
limits for motor vehicles using its high- 
ways. Pennsylvania restricted truckers 
to 45,000 pounds while the other states 
(with one exception not material here) 
allowed maximum weights of 60,000 
pounds. This presented the petitioner 
with a dilemma, since it could not 
profitably operate and still observe the 
Pennsylvania limit. The industry’s rate 
structure was based on use of fully 
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loaded equipment and yet only one of 
the commonly carried liquids was light 
enough so that a fully loaded truck 
would satisfy the Pennsylvania law. 
Partially loaded trucks presented safety 
hazards and were unprofitable, while 
use of smaller trucks was economically 
unfeasible. As a result, the industry 
deliberately operated its trucks over- 
weight, taking a calculated risk of 
escaping notice of the state and local 
police. During 1951, the petitioner 
paid a total of $41,060.84 in fines and 
costs for 718 wilful and twenty-eight 
innocent violations. The Commissioner 
disallowed the that 
amount in the petitioner’s 1951 income 


deduction for 
tax return. The Tax Court and the 
Court of Appeals both approved of the 
disallowance. 

Mr. Justice CLARK spoke for the 
Supreme Court in affirming. The Court’s 
decision rested on the principle that 
no deduction should be allowed that 
would frustrate “sharply defined na- 
tional or state policies proscribing 
particular types of conduct”. The Court 
noted that the assessment of the fines 
was clearly punitive action, not merely 
toll for the use of highways, and it 
said that it could not presume that 
Congress “in allowing deductions for 
income tax purposes, intended to en- 
courage a business enterprise to violate 
the declared policy of a State”. 

The case was argued by Leonard 
Sarner for the petitioner and by Solici- 
tor General Rankin for the respondent. 


Hoover Motor Express Company Vv. 
United States, 356 U. S. 38, 2 L. ed 
2d 568, 77 S. Ct. 511, 26 U. S. Law 
Week 4181. (No. 95, decided March 
17, 1958.) On writ of certiorari to the 
United States Court of Appeals for the 
Sixth Circuit. A firmed. 


Decisions 


The issue in this case was identical 
to that in the Tank Truck Rentals de- 
cision supra. The petitioner sought to 
deduct the amount paid for overweight 
Kentucky, 
which imposed maximum weight limi- 


fines in Tennessee and 
tations of a total of 42,000 pounds and 
18,000 pounds per axle. Petitioner's 
fines resulted largely from violations 
of the axle weight limits, and the 
District Court found that such viola- 
tions usually occurred because of a 
shifting of the freight load during 
transit. 

Mr. Justice CLARK again speaking 
for the Court, cited the Tank Truck 
case as controlling, adding that, apart 
from the question of frustration of 
state policy, there was no showing that 
payment of the fines was “necessary” 
to the operation of the petitioner’s 
business, since there was nothing to 
show that the shifting of the load could 
not have been controlled by tying it 
down or by compartmentalizing the 
trucks. The Court also rejected the 
argument that the deductions should be 
allowed because the 
not “wilful”. It agreed with the Dis- 
trict Court that, even if the violations 
defined 


policy of the state would still be frus- 


violations were 


were innocent, the clearly 


trated if the deductions were allowed. 

The case was argued by Judson 
Harwood for the petitioner and by 
Solicitor General Rankin for the United 
States. 


Taxation... 
rental of gambling hall 
Commissioner Vv. Sullivan, 356 U. S. 
97, 24s ee: Oa BOO 717 3. 4h... SER, 
26 U. S. Law Week 4182. (No. 119, 
decided March 17, 1958.) On writ of 
certiorari to the United States Court 
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of Appeals for the Seventh Circuit. 
Affirmed. 


Having twice held that fines paid for 
violations of state weight-limit laws are 
deductible, the 
faced with the question of the deduct- 


not Court here was 
ibility of amounts expended to lease 
premises and hire employees for the 
conduct of an allegedly illegal gambling 
enterprise. This time, the Court held 


‘ 


that the expenses were “ordinary and 


necessary” business expenses, and 
hence deductible. 

The taxpayers received income from 
bookmaking establishments in Chicago. 
The Tax Court disallowed the deduc- 
tions for rental of the premises and the 
hiring of employees on the ground that 
since the enterprise was illegal in 
Illinois, the deductions were for ex- 
penditures made in connection with 
illegal acts. The Court of Appeals 
reversed. 

Mr. Justice Douc.as, speaking for 
a unanimous Supreme Court, affirmed. 
that 


were a matter of grace, and the Court 


The Court declared deductions 
reasoned that, since the federal excise 
tax on wagers is deductible, that con- 
stitutes a congressional recognition of 
a gambling enterprise as a business for 
income tax purposes. “If we enforce as 
federal policy the rule espoused by the 
Commissioner in this case”, said the 
Court, “we would come close to making 
this type of business taxable on the 
basis of its gross receipts, while all 
other business would be taxable on the 
basis of net income. If that choice is 
to be made, Congress should do it.” 

The case was argued by Solicitor 
General Rankin for the petitioner and 
by Eugene Bernstein for the respond- 
ent. 
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What’s New in 


The current product of courts, 


departments and agencies 


Contempt... 
congressional committee 

The Cour: of Appeals for the District 
of Columbia Circuit has reversed the 
conviction of and dismissed the indict- 
ment against a labor union leader for 
contempt of the Senate’s Permanent 
Subcommittee on Investigations of the 
Committee on Government Operations. 

The defendant was convicted under 
2 U.S.C.A. $192 of thirty-one charges 
of contempt relating to his refusal to 
produce union records, identify union 
financial reports filed with the Govern- 
ment and answer questions concerning 
the accuracy of the reports. 

The subcommittee based its author- 
ity particularly on one subsection of 
the Legislative Reorganization Act of 
1946, which conferred on it the duty 
of “studying the operation of Govern- 
ment activities at all levels with a view 
to determining its economy and efli- 
ciency”. The Government argued that 
this supported the questions relating to 
the records and the accuracy of reports 
and documents required by law to be 
submitted to the National Labor Rela- 
tions Board and the Bureau of Internal 
Revenue. 

But the Court declared that this view 
was too sweeping to be approved. “We 
have grave doubts”, it said, “that, 
merely because unions are required to 
file reports, their activities or the mis- 
use of their funds or the concealment 
of such use become ‘Government activ- 
ities.” A logical extension of the 
Government's view of “Government 
activities”, the Court remarked, would 
give the Committee on Government 
Operations jurisdiction to investigate 
virtually every activity engaged in by 
Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 


the Law 








every person in the land. 

Former Supreme Court Associate 
Justice Stanley L. Reed, sitting with the 
Court by designation, dissented. He 
urged that Congress alone has author- 
ity to decide the scope of its commit- 
tees’ jurisdiction and that the judiciary 
may intervene only when the scope of 
its committees’ jurisdiction is uncertain 
or beyond constitutional power. He 
found neither element in this case. 

The Court noted that the Senate on 
January 30, 1957, created the Select 
Committee on Improper Activities in 
the Labor or Management Field, the 
Chairman of which was the former 
Chairman of the subcommittee involved 
in this case. The Select Committee was 
authorized by the Senate to investigate 
criminal and other activities in the 
labor or management field, and the 
defendant in the instant case turned 
over subpoenaed records to the Select 
Committee and testified before it. These 
circumstances, the Court said in a foot- 
note, tended to indicate the Senate’s 
own belief that the Committee on Gov- 
ernment Operations “was without pow- 
er to conduct the inquiry”. 


(Brewster v. U.S., United States Court 
of Appeals, District of Columbia Circuit, 
April 15, 1958, Bazelon, J.) 


Corporation Law... 
doing business 
A television station is “doing busi- 
ness” in any state in which it solicits 
advertising and its signal is regularly 
received, the Court of Appeals for the 
Sixth Circuit has held. Thus the Court 
has affirmed libel verdicts against a 
West Virginia station in suits brought 
by Kentucky residents and in which 
service was had on the Secretary of 
State of Kentucky under a foreign 
corporation statute. 
The libelous material was in a news 
broadcast which originated in West 


Virginia, was seen and heard in Ken- 
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tucky and libeled Kentucky residents. 
The suit was commenced in a federal 
district court in Kentucky. The station 
contended that no jurisdiction could be 
had of it in Kentucky because it did 
not “do business” there. 

Rejecting this contention, the Court 
emphasized that the broadcaster solic- 
ited advertising in Kentucky and that 
the county in which the suit was 
brought was in the station’s primary 
reception area. The fact that only 1.03 
per cent of the station’s advertising 
revenue came from Kentucky made no 
difference, the Court said. 

The defendant relied on cases hold- 
ing that newspapers are not subject to 
libel suits in a state in which they are 
distributed but not printed. But the 
Court distinguished because in those 
cases an independent distributing agen- 
cy generally intervenes, whereas in the 
instant case the broadcasting was direct. 


(WSAZ, Inc. v. Lyons, United States 
Court of Appeals, Sixth Circuit, April 7, 
1958, Allen, J.) 


Courts... 
obstruction of process 

The Court of Appeals for the Eighth 
Circuit has affirmed an injunction 
against the Governor of Arkansas en- 
joining him from using National Guard 
troops to obstruct or prevent Negro 
students from attending a Little Rock 
high school. In another case, decided 
the same day, the Court has affirmed 
the dismissal of a suit seeking to en- 
join the use of Army troops at the 
school. 

The paradox of last summer’s un- 
pleasantness at Little Rock is that the 
school trustees, in the first instance, 
were attempting to comply with the 
Supreme Court’s implementation de- 
cision in the School Segregation Cases 
(349 U.S. 294) by instituting a top- 
down program providing for integra- 
tion at the senior class high-school level 
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in 1957 and complete integration by 
1963. This plan was attacked as in- 
adequate by a group of Negro parents; 
they urged that immediate entrance be 
granted all Negro students otherwise 
qualified. But the United States Dis- 
trict Court for the Eastern District of 
Arkansas approved the plan, 143 F. 
Supp. 855 (43 A.B.A.J. 69; January, 
1957), and the Court of Appeals for 
the Eighth Circuit affirmed, 234 F. 2d 
361 (43 A.B.A.J. 650; July, 1957). 


When the school authorities attempt- 
ed to implement the plan at the begin- 
ning of the school term in September 
of 1957, the Governor of Arkansas 
summoned the National Guard, 
tioned units at the Little Rock Central 
High School and directed it “to place 
off limits to 
schools heretofore operated and_re- 


sta- 


colored students those 
cently set up for white students”. This 
move effectively prevented the attend- 
ance of nine Negro students who had 
been found eligible to enroll in the 
school under the approved plan of 


integration. 


The federal district judge directed 
the United States attorney to investi- 
gate the “alleged interference with the 
court’s order”, and on the basis of a 
report received from him, the judge 
“requesied and authorized” the Gov- 
ernment to appear as amicus curiae 
and to file a petition “seeking such 
injunctive and other relief as may be 
appropriate to prevent the existing in- 
terferences with and obstruction to the 
carrying out of the orders heretofore 
entered by this court in this case”. The 
United States filed the petition, which 
was subsequently adopted by the orig- 
inal Negro plaintiffs in the suit, and 
after a hearing the district court en- 
joined the Governor and two National 
Guard officers from “obstructing or pre- 
venting, by use of the National Guard 
or otherwise, the attendance of Negro 
students at Little Rock Central High 
School under the plan of integration 
approved by this court”. The order 
reserved to the Governor the right to 
use the Guard to preserve law and or- 
der by means which did not hinder or 
interfere with the constitutional rights 
of the Negro students. 


Affirming the injunction, the Eighth 


Circuit declared: “We think there is 
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no merit in the [Governor’s] argu- 
ment that the discretion of the Gover- 
nor in using the National Guard in 
derogation of the judgment and orders 
of the federal district court and in vio- 
lation of the constitutional rights of 
the eligible Negro students could not 
be questioned.” The Court cited with 
Sterling v. 
that if the 
well-taken, 


approval the statement in 
287 U.S. 378, 


Governor’s position were 


Constantin, 


then the “fiat of a state governor, and 
the the United 
States, would be the supreme law of 


not Constitution of 


the land”’. 


The Court also rejected the Gover- 
nor’s contention that the district court 
without the 
United States to enter the case. It was 


was power to request 
proper for the district court to do all 
that could be done to effectuate its 
orders and judgments, the Court de- 
clared, and it could not with propriety 
employ private counsel to assist it. But 
additionally, the Court noted, the orig- 
inal plaintiffs in the Aaron case had 
joined the Government in praying for 
the injunction. 


Two other arguments were turned 
down by the Court. It held that an 
affidavit of prejudice against the dis- 
trict judge haa been filed too late by 
the Governor and that it was not neces- 
sary that the case be heard by a three- 
judge district court under the provi- 


sions of 28 U.S.C.A. §2281. 


(Faubus v. U.S., United States Court 
of Appeals, Eighth Circuit, April 28, 
1958, Sanborn, J.) 


After use of the Arkansas National 
Guard was enjoined, the President, 
apparently acting under 10 U.S.C.A. 
$$332-334, dispatched Army units to 
Little Rock by executive order. A tax- 
payer started a class suit in the federal 
district court to enjoin the troop com- 
and to 
provisions declared unconstitutional. 


manders have the statutory 


In this case the Eighth Circuit 
affirmed the district court’s dismissal 
of the suit for lack of jurisdiction, on 
the ground that the amount in con- 
troversy did exceed $3,000. “It 
seems obvious to us that the plaintiffs 
have brought a state court action in 
district court, 


not 


the federal which is 









without authority to entertain it”, the 


Court declared. 


(Jackson v. Kuhn, United States Court 
of Appeals, Eighth Circuit, April 28, 
1958, Sanborn, J.) 


Dram-Shop Acts... 
innocent suitor 
Despite the defendants’ protestations 
that a wife should not receive a $10,000 
reward for shooting her husband, an 
Illinois court has affirmed a $10,000 
judgment won by a woman in a dram- 
shop suit. 
The basis of the suit was loss of 
means of support, the loss being the 


And, 


enough, the death resulted from the 


death of her husband. true 
husband being shot by the wife. But 
the circumstances proved to the satis- 
faction of the jury were that the hus- 
band, having been sold liquor by the 
defendants, came home drunk, started 
an altercation and was shot by the 
plaintiff in self-defense. 

The defendants’ real complaint about 
the case was that the plaintiff was not 
an “innocent suitor”, therefore could 
not recover under the dram-shop act 
and the case should not have gone to 
the jury. But the Appellate Court of 
Illinois for the First District said that 
she was an “ ‘innocent suitor’ if she 
shot her husband in self-defense and 
did not help to bring about his habitual 
drunkenness or his drunken condition 
which brought about his death.” 

Examining the evidence, the Court 
concluded that the jury could properly 
find that the wife fired in self-defense 
and that she had done nothing to con- 
tribute to her husband’s intoxication. 
She qualified therefore, the Court con- 
cluded, as an innocent suitor. 


(Kiriluk vy. Cohn, Appellate Court of 
Illinois, First District, January 7, 1958, 
Kiley, J., 148 N.E. 2d 607.) 


Grand Juries... 
powers 

If a grand jury is unable to indict, 
it has no power to censure, the Supreme 
Court of Nevada has ruled in expung- 
ing portions of a grand jury report 
charging that two state legislators had 
“violated the moral obligation of their 
oath, office or position”. 
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The grand jury had investigated the 
activities of the surveyor general’s 
office, with particular emphasis on 
legislation affecting the sale of public 
lands and the subsequent purchase by 
a legislator and his wife of land under 
state use. The grand jury's report, in 
addition to “background”, “findings” 


“ 


and “recommendations” sections, in- 
cluded a portion called “conclusions”. 
It was here that the jury “condemned” 
the legislators and said their action 
was “most reprehensible and evidence 
of a complete disregard of their public 
trust and the public welfare”. 


The legislators claimed the grand 
jury exceeded its authority in issuing 
a public condemnation, because the 
jury had returned no indictments and 
had concluded “that we have no pres- 
ent criminal recourse in any of the 
transactions herein reported”. With 
this contention, the Court agreed. The 
jury should have confined itself to find- 
ings of facts and recommendations, it 
ruled; the “conclusions” were ordered 
expunged. “The principle is”, the Court 
declared, “that a man should not be 
made subject to a quasi-official accusa- 
tion of misconduct which he cannot 
answer in an authoritative forum.” 


The Court conceded that grand juries 
have broad inquisitorial functions, but, 
it said, it is one thing to report on 
public affairs and another to accuse of 
public offense. 


(In re Report of Ormsby County Grand 
Jury, Supreme Court of Nevada, March 
18, 1958, Merrill, J.. 322 P. 2d 1099.) 


Lotteries... 
giveaways 

A group of major-brand service 
station operators in California have 
been successful in obtaining an in- 
junction to stop trade-stimulant give- 
aways conducted by three independent 
station chains. As usual in lottery cases, 
the crucial point was whether there was 
consideration in. some form for the 
chance to receive a prize. 


The system used was tickets with 
stubs. In not all instances was it 
necessary to go to the station or buy 
gasoline to get tickets; some were 
distributed generally under windshield 
wipers and in other ways. It was 





necessary, however, to deposit the 
stubs, from which the drawings were 
made, at the stations. In some in- 
stances the price of gasoline was raised 
one cent per gallon to the public to 
finance the merchandise prizes. 

All this, the California District 
Court of Appeal for the Fourth District 
held, added up to a lottery. The con- 
sideration was found in the necessity 
to obtain a ticket at a station and to 
deposit the stub there. The Court 
viewed the number of tickets distrib- 
uted away from the stations as too 
insignificant to convert the plan from 
a lottery into something else. 


The Court rejected a contention that 
an injunction was improper to restrain 
a violation of criminal law. When 
property, personal or business rights 
are involved, and any other remedy is 
inadequate, the Court said, an injune- 
tion may be granted even though the 
enjoined act is criminal. 


(California Gasoline Retailers v. Regal 
Petroleum Corporation of Fresno, Inc., 
District Court of Appeal of California, 
Fourth District, March 12, 1958, Mussell, 
J.. 322 P. 2d 945.) 


Negligence ... 
guest statute 

Under a typical guest statute a per- 
son may be a guest and not know it, 
according to the Supreme Court of 
Ohio. By so ruling, the Court has 
taken away a $4,000 judgment obtained 
by a plaintiff who alleged that while 
she was insensibly intoxicated she was 
taken “without her knowledge and con- 
sent” into a gentleman’s automobile, 
driven away and injured in a sub- 
sequent accident. 

It was important for the plaintiff not 
to be a guest, because she had not 
charged the plaintiff with wilful or 
wanton misconduct, a necessary ele- 
ment for recovery under the Ohio guest 
statute. Neither had she made out 
much of a wilful or wanton case with 


her evidence. 


The Court construed the word “guest” 
as meaning a person who receives 
hospitality or is entertained. It is not 
necessary, the Court continued, that the 
recipient accept the hospitality know- 
ingly, or be capable of doing so. “It 
is our conclusion that one may become 
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and be a guest in an automobile within 
the meaning of the Ohio guest statute 
although he may be mentally incapable 
of accepting an invitation to ride in 
that automobile”, it said, 


This ruling, the Court warned, did 
not mean that one mentally incapable 
of accepting hospitality would always 
be a guest when taken for a ride. But, 
it said, there was no evidence in this 
case to indicate that the defendant 
was not intending to confer a benefit 
on the plaintiff. 


(Lombardo v. De Shance, Supreme 
Court of Ohio, April 16, 1958, Taft, J., 
167 Ohio St. 431.) 


Procedure ... 
securing witnesses 

One of the Uniform Commissioners’ 
more tongue-twisting acts—the uniform 
law to secure the attendance of wit- 
nesses from within or without a state 
in criminal proceedings—-has been 
ruled unconstitutional by the Supreme 
Court of Florida. 


The proceeding was instituted in 
Florida to secure the testimony of a 
union leader before a grand jury in 
New York, which has also enacted the 
uniform law. The union leader was a 
resident of Illinois, in Florida to at- 
tend a union convention. 


The uniform act provides two meth- 
ods of securing the attendance of a 
witness. The state to which the request 
is sent may order the witness taken 
into custody and delivered to the re- 
questing state or it may place the wit- 
ness under subpoena to appear in the 
requesting state. 


The Court held both methods in- 
valid. As to the custody method, it 
declared that the privileges and im- 
munities clause of the Fourteenth 
Amendment “forbad the passage . . . of 
a law which would so interfere with 
the movement of a citizen of the United 
States who as a citizen of Illinois was 
privileged to move freely from his state 
to Florida and back”. The Court con- 
ceded that there are some exceptions to 
the free movement of citizens, but it 
could find none in this case. 


As to the subpoena method of secur- 
ing attendance of the witness, the 
Court found it invalid because a state 
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is without power to issue process effec- 
tive beyond its borders. 


(Application of the People of the State 
of New York, Supreme Court of Florida, 
January 22, 1958, Thomas, J., 100 S. 2d 
149.) 


Taxation... 
what is income? 

Treatment of “contributions in aid 
oi capital construction” as non-income, 
established in 1925 in Edwards v. 
Cuba Railroad Company, 268 U.S. 628, 
has received a definitive contraction at 
the hands of the Court of Appeals for 
the Third Circuit. The Court has ruled 
that “contributions” received by a cor- 
poration to construct a community TV 
antenna were taxable income. 

The taxpayer required a lump-sum 
contribution before it offered its master 
antenna service to a prospective cus- 
tomer; in addition the customer paid 
a monthly service charge. In its ac- 
counting the taxpayer segregated the 
contributions and used them exclu- 
sively for construction. It did not 
count the contributions as gross in- 
come nor did it claim depreciation on 
its physical facilities. 

The Court upheld the Commission- 
er’s contention that the so-called con- 
tributions were “part of the payment 
for services rendered or to be ren- 
dered” by the taxpayer, within the 
ambit of Detroit Edison Company V. 
Commissioner, 319 U.S. 98, and thus 
were gross income. Pointing out that 
in Cuba Railroad the subsidy payments 
were in no way made for “services 
rendered or to be rendered”, the Court 
firmed up what has seemed to be the 
developing rule: that a payment will 
not be considered a contribution “in 
aid of construction” if it is exacted 
from a prospective customer as a pre- 
requisite to doing business with him. 


(Teleservice Company of Wyoming 
Valley v. Commissioner, United States 
Court of Appeals, March 24, 1958. 
Kalodner, J.) 


Unauthorized Practice ... 
trust companies 
The Supreme Court of Errors of 
Connecticut has ruled that banks and 
trust companies cannot act for them- 
selves through lawyer and lay em- 





ployees in probate court in estates in 
which the employer is the fiduciary. 
Such activities are the practice of law, 
whether they occur in or out of court, 
the Court said, and a corporation can- 
not practice law. 


The lower court had refused to en- 
join these activities at the instance of 
the State Bar Association of Connecti- 
cut, taking the position that since the 
banks were authorized to act as fidu- 
ciaries under state and federal statutes 
they had the corollary right to use 
their house counsel or lay employees 
to perform functions, whether in court 
or not, relating to the administration of 
estates in which they were acting as 
the fiduciary. 

The Court rejected this idea. Of the 
statutes, the Court said: “They do not 
permit a fiduciary to arrogate to itself 
the functions of an attorney.” If the 
statutes could be interpreted to do so, 
the Court continued, there would be 
a question whether they were consti- 
tutional under the doctrine of separa- 
tion of powers, because no statute can 
control the judicial branch in its duty 
to determine who may practice law. 


The Court emphasized that lawyers 
are under a dual trust—to the courts 
and to their clients—and that they are 
bound by canons of ethics. The Court 
continued: 


... The relation of an attorney to his 
client is pre-eminently confidential. It 
demands on the part of the attorney 
undivided allegiance, a conspicuous de- 
gree of faithfulness and disinterested- 
ness, absolute integrity and utter re- 
nunciation of every personal advantage 
conflicting in any way directly or in- 
directly with the interests of the client. 
Only a human being can conform to 
these requirements. Artificial creations 
such as corporations or associations 
cannot meet these prerequisites and 
therefore cannot engage in the practice 
of law. 


The Court declared that no valid 
distinction could be made “between the 
part of the work of the lawyer which 
involves appearance in court and the 
part which involves advice and draft- 
ing of instruments”. Thus, the Court 
concluded, the same reasons preclud- 
ing corporations, associations and per- 
sons not admitted to the Bar from 
appearing in court apply with equal 
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force to the performance of the cus- 
tomary functions of lawyers outside 


courts. 


The Court refused to enjoin the 
banks from disseminating by advertis- 
ing and other means general informa- 
tion about wills, trusts, taxes and estate 
planning and from reviewing wills and 
trust agreements. These activities are 
not the practice of law, it said. Neither 
did it stop the banks from preparing 
federal and state tax returns and con- 
ferring with tax officials about them, 
but, it added, if the record showed 
these activities to be those “commonly 
understood to be the practice of law”, 
they would be proscribed as unauthor- 
ized practice. 

The American Bar Association’s 
Committee on Unauthorized Practice 
of the Law appeared as amicus curiae 


in the case. 


(State Bar Association of Connecticut 
v. Connecticut Bank and Trust Company, 
Supreme Court of Errors of Connecticut, 
April 21, 1958, Daly, J.) 


United States... 
security clearances 
An aeronautical engineer who lost 
an $18,000-a-year job because the 
Government revoked his security clear- 
ance has also lost his legal fight to 
have the revocation revoked. The 
Court of Appeals for the District of 
Columbia Circuit has ruled that the 
deposed engineer’s suit does not pre- 
sent a “justiciable controversy”. 


The plaintiff, the vice president and 
general manager of a Defense Depart- 
ment contractor, was required by his 
employer's contract to have security 
clearance to be in any portion of the 
plant where military work was being 
performed. In 1953 his clearance was 
cancelled for the reason that his “con- 
tinued access to Navy classified secur- 
ity information is inconsistent with the 
best interests of national security”. The 
practical effect of this was that he was 
fired. He exhausted his administrative 
remedies and then commenced a suit 
seeking a declaration that the revoca- 
tion of his clearance was without due 
process and an order restoring him to 
his status quo ante. 


The Court could find neither reason 
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nor ground for any relief. It rejected 
his argument that the Government has 
only limited powers—circumscribed by 
the due process provision of the Fifth 
Amendment—to decide who shall have 
access to classified information. The 
Court declared that the Government 
has wide latitude, as a necessary ad- 
junct of the duty to defend the security 
of the nation, to designate what infor- 
mation is classified and to deny access 
to it, even without, as here, revealing 
the source of the reasons. Confronta- 
tion with accusers was not required in 
the circumstances of the present case, 
the Court said. As to the plaintiff's due 
process argument, the Court pointed 
out that the Government was not at- 
tempting to regulate an entire branch 
of the working population, but was 
denying its military secrets only to the 
plaintiff “under a program having a 
direct relationship to the requirements 
of the national defense, and not inher- 
ently unreasonable in its coverage or 
procedures”. 

The Court agreed with the plaintiff 
that he has been injured by the secur- 
ity revocation, but, it continued, that 
did not of itself entitle him to judicial 
relief. The Court could find in the pres- 
ent case, absent a de novo hearing on 
the security cancellation, no “justiciable 
controversy ... which the courts can 
finally and effectively decide”. It 
pointed out that even if the plaintiff 
were restored, the Government might 
cancel his employer’s contract, since 
only the plaintiff's security revocation 
and not the statutes and regulations 
themselves were attacked. 

But the Court had a word of warn- 
ing that the Government might go too 
far, not from the legal, but from the 
practical viewpoint. The United States 
takes a “risk” in denying itself the 
services of proficient personnel, the 
Court said. “A government which is 
too cautious in such matters may ulti- 
mately have few secrets to protect, or 
able workers to serve it”, it remarked. 

(Greene v. McElroy, United States 
Court of Appeals, District of Columbia 
Circuit, April 17, 1958, Washington, J.) 


Wills and Trusts... 
cy pres doctrine 
Over the dissent of three judges, the 
New York Court of Appeals has refused 












to apply the cy pres doctrine to a be- 
quest which it found was intended for 
the Syracuse University Medical Col- 
lege and none other. 

The testator, a longtime professor 
and Dean of Syracuse Medical College, 
conditioned the gift to take effect 
“within one year after my death [if] 
the Medical College thereof shall be 
assured of permanency and of support 
adequate to keep the same forever in 
the rank of ‘Class A’ medical schools 
as now classified by the Council on 
Education of the American Medical 
Association, and expressed by a written 
statement to that effect signed by the 
President and Secretary of the Board 
of Trustees of said University.” The 
Syracuse Medical College subsequently 
became non-existent when it was trans- 
ferred to the State University of New 
York, which in turn sought the bequest. 

Emphasizing the testator’s evident 
intent that only Syracuse would have 
the gift, the Court remarked that the 
condition that the funds were to be 
withheld in the beginning unless Syra- 
cuse were equipped to use them 
through its medical college was almost 
as strong as an express reverter clause 
in the event of failure of Syracuse to 
meet the conditions. The Court felt 
the testator made his intention to bene- 
fit Syracuse only quite clear and that 
the “chance is remote” he would have 
designated that it might go elsewhere 
if Syracuse could not use it. “Courts 
do not have that much power over 
other people’s money”, the Court con- 
cluded. 

(Application of Syracuse University, 
New York Court of Appeals, February 20, 
1958, Van Voorhis, J.. 3 N.Y. 2d 665, 148 
N.E. 2d 671, 171 N.Y.S. 2d 545.) 

In Illinois the Appellate Court for 
the Second District has ruled that the 
cy pres doctrine may be applied to a 
trust originally settled to operate an 
orphans’ home. 

The trust fund was limited by a will 
to “build and endow...a home for 
orphan children” bearing the name of 
the testatrix. The home was established 
in 1924 and operated until the present 
when the supply of orphans ran low by 
reason of what the trustees termed 
“more prosperous economic conditions 
and social legislation of the state and 
federal governments”. The trustees re- 
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quested a construction of the will per- 
mitting them to close the home and to 
apply the trust income to scholarships 
for orphans. 

Looking at the will, the Court found 
that there was room for application of 
the cy pres doctrine. It found that the 
intention was to aid orphans in gen- 
eral and that the establishment of a 
home was merely a preferred manner 
of manifesting the aid. This was not 
changed, the Court added, by the in- 
struction that the home was to bear the 
testatrix’s name. Too, the Court found 
a general desire to give the estate to 
charity from other provisions of the 
will and from the absence of a pro- 
vision jor a gift over on failure of the 
orphans’ home trust. 

(Hardy v. Davis, Appellate Court of 
Illinois, Second District, March 21, 1958, 
Solfisburg, J., 148 N.E. 2d 805.) 


What’s Happened Since... 
® On March 17, 1958, the Supreme 
Court of the United States: 

AFFIRMED by an_ equally-divided 
Court the decision of the Court of 
Appeals for the Ninth Circuit in Benny 
v. Loew’s Incorporated, 239 F. 2d 532 
(43 A.B.A.J. 257: March, 1957), that 
fair use doctrine does not permit the 
unauthorized use of a substantial part 
of a copyrighted motion picture in a 
television burlesque or parody of the 
original work. Mr. Justice Doucias 
did not participate. 

@ On March 27, 1958, the New York 
Supreme Court, Appellate Division, 
Third Department (171 N.Y.S. 2d 
594), affirmed the decision of the New 
York Supreme Court, Special Term, in 
Gair v. Peck, 165 N.Y.S. 2d 247 (43 
A.B.A.J. 1125, December, 1957), that 
the Appellate Division of the First De- 
partment was precluded by statutory 
provision from promulgating a rule 
that limited attorneys’ contingent fees 
in personal-injury and wrongful-death 
cases. Although the disputed rule pro- 
vided for increased fees under “extraor- 
dinary circumstances”, the Court said 
that “compulsion and restraint” not 
permitted by law were present. As did 
the trial judge, the Court rejected a 
contention that adoption of the rule 
was warranted because disciplinary 
powers reside in the Appellate Division. 
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Partnership Estate Planning Problems 


By William P. Sutter, Chicago, Illinois 


Prior to the enactment of the 1954 
Code, it was frequently contended that 
the death of a partner closed the part- 
nership year and caused the bunching 
of more than a year’s income in the 
decedent’s last year.' In_ situations 
where the partnership and the partners 
were on different taxable years, this 
meant that as much as_ twenty-three 
months’ income might be included in 
the last return of the deceased partner, 
that is, the income for the partnership 
year ending within his last taxable 
year and the income for the partner- 
ship taxable year closed by his death. 
In enacting the partnership provisions 
of the 1954 Code, both the House Ways 
and Means Committee and the Senate 
Finance Committee were aware of this 
problem. To meet it, as stated by the 
Senate Finance Committee :* 


Both the House and your committee’s 
bill make it clear that the partnership 
year does not close upon the death of 
the partner. The partnership year will 
run to its normal conclusion, and the 
decedent’s share of the income for this 
year will be taxable to the estate. To 
the extent that the right to receive this 
income constitutes income in respect 
of a decedent, the estate is entitled to 
a deduction for estate tax attributable 
to the inclusion in the decedent’s estate. 


This result is brought about by 
Section 706(c). Under Section 706(c) 
(1), the partnership year does not 
close for the surviving partners upon 
the death of a partner unless there is 
a termination of the partnership. And 
under Section 708, a partnership is 
considered as terminated only if (A) 
no part of any business, financial oper- 
ation or venture of the partnership 
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continues to be carried on by any of 
the partners, or (B) within a twelve- 
month period there is a sale or ex- 
change of 50 per cent or more of the 
total interest in partnership capital and 
profits. Section 706(c)(2) provides 
further that the taxable year of a part- 
nership with respect to the deceased 
partner does not close prior to the end 
of the partnership’s taxable year. 

This provision of the 1954 Code 
achieves the results intended for it, 
but brings into play other results not 
adverted to by the House and Senate 
committees. In many instances, the 
partners and the partnership have the 
same taxable year. In such a case, 
bunching of income is no problem for 
the deceased partner. Nevertheless, 
under Section 706(c)(2) and Regula- 
tion §1.706-1(c) (3), the partnership 
year continues both for the remaining 
partners and for the deceased partner. 
This means that the last return of the 
deceased partner whose taxable year is 
the same as the partnership year will 
include no partnership income. The 
partnership income for the preceding 
year will have been includible in the 
decedent’s previous tax return,* and 
that for the year of his death will be- 
come taxable after his last taxable year 
has closed. As the Regulation puts it: 
“The distributive share of partnership 
taxable income for a partnership tax- 
able year ending after the decedent’s 
last taxable year is includible in the 
return of his estate or other successor 
in interest.””* 

This means several things. First, de- 
ductions which are properly includible 
in the deceased partner’s last return are 
not available to offset his share of part- 


nership income for the year of his 
death. Second, such income, if taxable 
to his estate, is not available for a joint 
return with the surviving spouse. This 
means that such income will be included 
in the estate’s income tax return with- 
out the benefit of income-splitting. 

With these provisions in the Code, 
the estate planning of a partner can 
take several courses. The Regulation 
recognizes that “If a partner... in ac- 
cordance with the terms of the partner- 
ship agreement, designates a person to 
succeed to his interest in the partner- 
ship after his death, such designated 
person shall be regarded as a successor 
in interest of the deceased for purposes 
of this chapter.”° Thus, if the partner- 
ship agreement permits, a partner may 
designate his widow to receive his in- 
terest in partnership income for the 
year of his death. If this is done, the 
widow will be taxed on her share of 
the income of the partnership for the 
taxable year of the partnership ending 
within or with her taxable year. If 
both the deceased partner and the part- 
nership were on a calendar year, this 
means that the widow will be taxed as 
having received income in respect of 
a decedent in the amount of her hus- 
band’s share of the partnership income 
for the year of his death. Since she 
may file a joint return for such year, 
the benefits of income-splitting may 
thus be obtained. Of course, if the 
partnership were on a fiscal year end- 
ing January 31, this result would not 
obtain, since the partnership year in 
such case would not end until after the 
close of the calendar year for which a 
joint return could be filed. (This ig- 
nores the possibility that the widow 
may be entitled to file a joint return 
for two years after the year of death, 
as provided in Section 2 of the 1954 
Code, where the widow maintains a 
home for a dependent son, daughter, 
step-son or step-daughter. ) 


1. See Guaranty Trust Co * N. Y. v. Com’r, 
303 U. S. 493 (1938); Com’r v. Isidore Waldman 
Est., 196 F. (2d) 83 (CA-2, 1952); F. H. Knipp 
Est. v. Com’r, 224 F. (2d) 436 (CA-4, 1957), 
cert. den. 785 S. Ct. 36 (1957); Contra, Com’r 
v. Hunt Henderson Est., 155 F. (2d) 310 (CCA- 
5, 1946); Girard Trust Co. v. U. S., 182 F. (2d) 
921 (CA-3, 1950); Com’r v. Samuel Mnookin 
Est., 184 F. (2d) 89 (CA-8, 1950); Com’r v. 
Tyree Est., 215 F. (2d) 78 (CA-10, 1954); E. E. 
Grant v. Busey, 230 F. (2d) 290 (CA-6, 1956). 

2.S. Rep. No. 1622, 83 Cong., 2d Sess, 
page 91. 

3. Section 706 (a) 

4. Reg. § 1.706-1(c) (3) (ii). 
5. Reg. § 1.706-1(c) (3) (iii). 
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Tax Notes 


It has been suggested® that the desig- 
nation by a partner of his spouse as the 
person to receive his distributive share 
of partnership income for the year of 
his death can be made by will. This 
will work if the deceased partner dies 
early enough in the year to insure that 
this bequest to his wife takes effect 
before the end of the partnership’s tax- 
able year. However, if the partner died 
in December and no executor were 
appointed until January, after the close 
of the partnership year, the decedent's 
interest in partnership income would 
become a part of his estate, not dis- 
tributed to his widow before her year 
closed. In such case, the income would 
be taxed to his estate, though later paid 
over to the widow, and no income- 
splitting would be allowed. For this 
reason, it is believed that it would be 
safer for a partner to make an inter 
vivos designation of his wife as the 
person to whom his share of partner- 
ship income should be paid for the year 
of his death. In such case, his widow 
would certainly be his successor in 
interest as to such income. 

Another way of meeting the problem 
herein discussed lies in Section 706(c) 
(2)(A) (i). It is there provided that 
the taxable year of a partnership closes 
with respect to a partner who sells or 
exchanges his entire interest in a 
partnership. Reg. § 1.706-1(c) (3) (iv) 
states that this provision is applicable 
where, under the terms of an agreement 
existing at the date of death, the de- 
ceased partner’s interest in the partner- 
ship is sold, effective upon his death. 
It would not seem to matter whether 
the decedent’s interest is sold to the 
remaining partners or is sold to an 
outsider. In such a case, the decedent's 
last taxable year would include his 
share of the partnership income for the 
period from the close of the partner- 
ship’s previous taxable year to the date 
of his death. However, the Regulations‘ 
assume that the purchaser is someone 
other than an existing partner and that 
the purchase price is a fixed dollar 
amount. 

Moreover, Reg. § 1.706-1(c) (3) (i) 
provides that where a deceased part- 
ner’s interest in a partnership is liqui- 
dated, the partnership year with respect 
to the decedent’s successor in interest 
does not terminate until the liquidation 





is completed. Similarly, Reg. § 1.736-1 
(a)(1)(ii) provides that “a deceased 
partner’s successor will be treated as a 
partner until his interest in the partner- 
ship is completely liquidated.” There- 
fore, if the surviving partners agreed 
to purchase the decedent's interest and 
such purchase were not completed by 
the close of the partnership’s taxable 
year, it would appear that the dece- 
dent’s last taxable year would not in- 
clude any part of his share of partner- 
ship income. 


Another interesting aspect of this 
entire subject is the fact that if pay- 
ments in liquidation of a deceased part- 
ner’s interest are determined with re- 
gard to the income of the partnership, 
are guaranteed payment, or are paid 
for unrealized receivables of the part- 
nership, they will be treated as a dis- 
tributive share of partnership income 
to the recipient.S Further, Section 753 
provides that such amounts “shall be 
considered income in respect of a de- 
cedent under section 691”. 


Obviously, to the extent that income 
of the partnership which is taxable to 
the decedent partner’s successor in in- 
terest is attributable to the period end- 
ing with the date of the decedent’s 
death but is collected after his death, 
the value thereof is taxable in the de- 
cedent’s gross estate, and it is truly 
“income in respect of a decedent” so 
that an income tax deduction is allow- 
able for the estate tax attributable 
thereto.” However, Reg. § 1.706-1(c) 
(3) (vi), Example 4, and Reg. § 1.753-1 
(b) make it clear that “income in re- 
spect of a decedent” in such case also 
includes amounts withdrawn by the 
decedent prior to his death. On the 
other hand, such amounts will not be 
included in computing the value of 
the decedent’s partnership interest for 
estate tax purposes. This gives rise to 
a question as to how to determine the 
amount of estate tax which is at- 
tributable thereto for purposes of the 
income tax deduction. Reg. § 1.753-1 
(c) attempts to solve this problem by 
stating that if a deceased partner’s 
share of partnership income is $4,000, 
of which $3,000 has been withdrawn 
prior to death, so that the value of his 
partnership interest for estate tax pur- 
poses is $1,000, it will nevertheless be 








proper to compute the deduction for 
estate tax paid by using the full $4,000, 
evidently on the theory that the with- 
drawals have augmented other taxable 
assets of the estate. 

\ more difficult problem is posed by 
the situation in which the liquidation 
of the deceased partner’s interest calls 
for payments measured by income 
earned by the partnership after the 
decedent’s death, as many agreements 
permit the decedent’s successor in in- 
terest to share in partnership income 
earned to the close of the partnership's 
taxable year. Such income will be tax- 
able to the decedent’s successor in in- 
terest under Section 736, since it is 
measured by the partnership income, 
but Section 753 would also make such 
income “income in respect of a de- 
cedent”, thus indicating that the right 
to receive it should be valued and in- 
cluded in the decedent’s estate tax 
return. A recent decision of the Second 
Circuit Court held that such a right 
should be included in the gross estate 
of a deceased law partner!” and it 
seems clear that such will be the 
approach of the Treasury in the future, 
notwithstanding difficulties of valua- 
tion. 

A possibility to be considered is that 
the partnership sections referred to 
make tax savings possible. If decedent 
partner P died on June 30, 1957, leav- 
ing widow W on a calendar year, and 
if the partnership were also on a calen- 
dar year, the benefits of a joint return 
could be achieved if P designated W 
as the person entitled to his share of 
partnership income for the year of his 
death, i.e., 1957. W would include all 
of P’s share of the partnership income 
for 1957 on her return for 1957, which 
could be a joint return including P’s 
other income through June 30. How- 
ever, suppose that P did not designate 
W to receive his share of partnership 
income, so that on December 31, 1957, 
it became income in respect of a de- 
cedent in the hands of his executor. 
Suppose, further, that P’s will created 
two trusts, a percentage marital trust 
and a residuary trust of equal size, 





6. Hoffman, Availability of Deceased Part- 
ner’s Income for Joint Income Tax Return, 35 
Taxes 170 (March, 1957). 


10. Est. of Charles A. Riegelman v. Commis- 
sioner, 58-1 U.S.T.C. {11,7 (2d Cir. 1958), 
affirming 27 T.C. 833 (1957). 
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Tax Notes 


with W as income beneficiary of both 
trusts. Then, if P’s estate elected a 
fiscal year ended April 30, 1958, the 
following results might be achieved. 
On December 31, 1957, the partner- 
ship’s taxable year would close, and 
the estate would become taxable on P’s 
share of the partnership income. How- 
ever, the estate’s year would not yet 
be closed. Thus, upon collecting from 
the partnership, the estate could dis- 
tribute one third of such income to 
each of the two trusts, retaining one 
third in the hands of the executor. 
Such income, at least to the extent 
attributable to the period during which 
P was alive, would constitute corpus in 
the hands of the trustee. 
be distributable to W, the income bene- 
distributions 


It would not 


ficiary. However, such 
by the estate to the trusts would be 


treated as distributions of income by 


Pilgrimage to France 
(Continued from page 541) 


here Charles VII was crowned, and 
Jeanne d’Are realized the fulfillment 
of her mission. In our time, too, Reims 
has much significance for in this city 
the Allied High Command received the 
surrender of the enemy in 1945. 

Our special train took us back to 
Paris, where we arrived in the early 
evening in time for dinner. 

The next day, Sunday, August 4, 
an unusual event took place. Immedi- 
ately adjoining the Palais de Justice is 
jewel-like Sainte Chapelle which Louis 
IX built as a repository for sacred 
relics from the Holy Land. Here for 
the first time in history, as we are 
informed, an American priest who is 
also a member of the American Bar, 
celebrated a Mass of Thanksgiving in 
the presence of representative members 
of the American Bar of different faiths, 
with representative members of the 
French Bar being also present. The 
American priest was the Reverend 
Joseph T. Tinnelly, Dean of the College 
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the estate for income tax purposes. 
Thus, such income would be treated 
as income in respect of a decedent in 
the hands of three taxpayers, rather 
than two, as would be the result if it 
were included in a joint return. More- 
over, since none of such income would 
be taxed to the surviving spouse, dis- 
tributions of true income, such as divi- 
dends received by the estate, could be 
made to the trusts and then to her, so 
that there would really be four effective 
taxpayers. Such a possibility should 
not be overlooked when thought is 
given to the proper planning of a part- 
ner’s estate and to the way of disposing 
of his partnership interest. 

It should be noted that various 
aspects of the problems discussed above 
are under consideration by Congress. 
The Revised Report of Partners and 
Partnerships prepared by the Advisory 


of Law of St. John’s University of 
Brooklyn. Maitre Nicolas Jacob of the 
Paris Bar attended Father Tinnelly as 
acolyte. 

Following the services at Sainte 
Chapelle, the group partook of coffee 
and croissants as guests of our French 
lawyer hosts at one of the delightful 
sidewalk cafes favored by the Parisian 
lawyers at the Place St. Michel. Then 
cabs were provided to take us to a 
reception on the University grounds of 
the Institut Catholique given by its 
President, Bishop Emile Blanchet. 
Here, again, warmth of welcome and 
gracious hospitality were evident. To 
Monseigneur Blanchet’s hearty address 
of welcome the Secretary responded on 
behalf of the Americans. The Bishop 
was deeply touched when he learned 
that Protestant and Jewish members of 
the American Bar had joined their 
Catholic friends that morning for the 
honor and glory of God. 

After a pleasant social hour our 
members left to pack for the voyage 
home or to visit more of Europe. 
The Paris meeting had ended, but 


Subchapter K of the 
Internal Revenue Code of 1954 was 
transmitted by the Subcommittee on 


Group on 


Internal Revenue Taxation to the 
House Ways and Means Committee on 


December 30, 1957. 


The Report recommends numerous 
changes in Subchapter K, both in the 
sections here discussed and in the other 
partnership provisions of the Code. It 
must be studied carefully by anyone 
who is working with such sections on 
a basis of future planning. At the 
present the recommendations in the 
report are not law and they may never 
become law, although specific pro- 
posed amendments have been submit- 
ted to the Ways and Means Committee. 
In the meantime, therefore, one must 
Code while 


keeping a weather eye on Congress. 


work with the present 


the strong and favorable impressions 
made upon members of the Bars of 
both countries will long remain. No 
longer need we or our French confreres 
be limited to generalizing, with all its 
attendant fallacies, when thinking of 
our respective Bars, for now we know 
many individual French lawyers and 
we have respect for them as worthy 
and able members of our profession; 
likewise they now know many of us, 
and we have a well-founded belief that 
they have favorable impressions of us 
as lawyers much like themselves and, 
if they had some ideas of us gleaned 
from the films, that they are now in a 
position to make a reappraisal, and 
we believe that both of us will realize 
that we are much the same in our 
devotion to the law. With the barriers 
of distance falling so rapidly we would 
do well to know better the lawyers of 
the Bars of the free nations of the 
world that we may understand them 
better, that they may know and under- 
stand us, and that together we may 
form a powerful force to preserve free- 
dom under law. 
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BAR ACTIVITIES 





In the late 1930’s, The lowa State 
Bar Association was more or less a 
social organization with very little real 
activity. Less than half of the lawyers 
in lowa belonged to the Association. 
\ number of leaders of the lowa Bar, 
including Burt J. Thompson, of Forest 
City, embarked upon a campaign to 
obtain an integrated Bar in Lowa. This 
resulted in a greatly increased interest 
on the part of the lawyers and eventu- 
ally a vote was taken on the integration 
issue at the direction of the Supreme 
Court. The Court felt that the margin 
by which the measure carried, 51 per 
cent to 49 per cent, was too narrow, 
and did not enter an order. 

The interest generated by the cam- 
paign resulted in the collection of a 
fund to establish a headquarters office, 
which consisted of two small rooms. 
The activities of The lowa State Bar 
Association have steadily increased and 
the Association now amounts to an in- 
tegrated Bar on a voluntary basis with 
approximately 97 per cent of the prac- 
ticing lawyers in the state as members. 

Tax schools, which have been well 
attended, have been one of the im- 
portant projects and the one planned 
for this year will be the Nineteenth 
Annual Tax School. Continuing legal 
education programs or “legal insti- 
tutes” were established in 1937 at the 
instigation of Mr. Thompson and have 
been carried on ever since. The Associ- 
ation has a broad and comprehensive 
group insurance program. 

Each member of the Association 
receives as part of his dues, which are 
$25.00 a year for senior bar member- 
ship and $10.00 for junior bar mem- 
bers, the University of lowa and Drake 
University Law Reviews, as well as The 
Vews Bulletin, which has been issued 
monthly since 1940. Each newly ad- 
mitted member of the lowa Bar re- 
ceives his first year’s membership free 
and appropriate admission ceremonies 
have been carried on for many years. 

When the Supreme Court renders its 
opinions each month, all of the lawyers 
in each case and each district court 


judge receive on their desks the next 
morning a complete copy of the 
opinion. 

The Association has a_ regional 
meeting program and a traveling team 
of speakers are taken to the four quar- 
ters of the state by bus on four suc- 
cessive days. This year’s program was 
devoted to new rules of discovery re- 
cently promulgated by the Supreme 
Court of lowa. 

Iowa has the oldest bar association 
radio program in the country—the 
Iowa Roundtable—now in its eighteenth 
year. The program is broadcast over 
the 50,000-watt clear channel station, 
WHO, in Des Moines. 

The legal forms program, whereby 
standardized legal forms are promul- 
gated by a committee of the Associa- 
tion and made available to the member- 
ship at cost, has been most successful. 
Over 400,000 of these forms have been 
sent to the membership in the past 
two years. 


Edw ard H. 


Jones 


The lowa State Bar Foundation was 
organized in 1944 and now has assets 
of over $140,000 contributed by the 
lawyers of Iowa. The Foundation is 
now engaged in financing a complete 
judicial reorganization program em- 
bodying the American Bar Associa- 


tion’s plan of selection and tenure. 


Under the American Citizenship 
program, annual American Citizenship 
Awards are offered in over 700 high 
schools. For several years court day 
programs and mock trials have been 
held during a full day in most of the 
counties in Iowa. 


The Title Standards Committee 
promulgated the first set of Title 
Standards in the United States in 1944 
and the Standards are constantly un- 
der review and are revised from time 








The Headquarters staff of The Iowa State Bar Association in the mailing 
and duplicating room of the association’s offices. Left to right are Mrs. Ruth 


Morgan, Mrs. Phyllis Garton, Mrs. Mona Quinn and Mrs. Evadne Chapman. 
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Floor Plan of the Headquarters of The Iowa State Bar Association. 





to time. In addition, the Committee 
renders opinions to members of the 
Association on title questions without 
charge. 

The most recent activity of the Com- 
mittee on Uniform Court Instructions 
has been the promulgation and distri- 
bution to members of the Association 
without charge of a set of twenty- 
three instructions covering various 
types of cases, and more are being 
prepared. 

The headquarters office, in addition 
to carrying on the usual functions of 
such an office, also acts as a travel 
agent, ticket bureau, library and pro- 
vides many other miscellaneous serv- 
ices. Stenographic service is available 
at all times, as well as a conference 
and meeting room where lawyers in the 
capital city can meet with their clients 
if they wish. 

The constant and continuing policy 
of the Board of Governors has been to 
provide to the lawyers of lowa the 
greatest value for the dues dollar. 
There is no full-time Secretary, but 
Edward H. Jones, of Des Moines, 
capably performs the duties of the 
office on a part-time basis. 


oe 


The Seventeenth Annual Meeting of 
the Louisiana State Bar Association 
was held in Biloxi, Mississippi, April 
23-26, with a record registration in 
excess of 900. The House of Delegates 
met in annual session on April 22 and 
the Eighteenth Annual Meeting of the 
Louisiana State Law Institute was held 
concurrently with the opening session 
of the State Bar on April 23. The next 
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two days were devoted to meetings of 
committees, sections and law school 
alumni and the general business meet- 
ing of the Association. 

President J. J. Davidson, of Lafay- 
ette, presided over the sessions. Out- 
of-state speakers included Charles S. 
Rhyne, President of the American Bar 
Association; Kenneth C. Royall, of the 
New York Bar, former Secretary of the 
Army; Col. Richard B. Tibbs, Chief of 
the Military Justice Division in the 
office of the Army Judge Advocate 
General, Washington, D. C.; Donald 
W. Loria, of Detroit, Michigan, and 
Harvey O. Payne, Public Information 
Director for the State Bar of Texas. 

Dean William L. Prosser, of the 
University of California School of Law 
and President of the Association of 
American Law Schools, was the fea- 
tured speaker at the annual banquet 
of the Louisiana Law Institute, which 
honored the Junior Bar Section. 

President Davidson reported that 
1957-58 was an eventful year for 
Louisiana’s lawyers. Employment of 
a full-time Executive Counsel, W. W. 
Thimmesch, and the inauguration of a 
public relations program under pro- 
fessional direction were cited as most 
effective steps in the Association’s 
efforts to improve its services to Bench 
and Bar. 

The program included meetings of 
the Committee on Public Information 
and the Sections of Criminal Law; 
Taxation; Insurance; International, 
Comparative and Military Law; Trust 
Estates, Probate and Immovable Prop- 
erty Law: Local Bar Organizations; 
Junior Bar; Mineral Law; Judicial 

Administration; and Labor Relations. 


Harry 
McCall 





Sylva-Dyer Studio 


Harry McCall, of New Orleans, is 
the newly elected President of the 
Association; Fred A. Blanche, of Baton 
Rouge, is Vice President, and Michael 
J. Molony, Jr., of New Orleans, was 
re-elected Secretary-Treasurer. Richard 
B. Montgomery, of New Orleans, and 
Thomas W. Leigh, of Monroe, will 
represent the Louisiana Bar in the 
House of Delegates of the American 
Bar Association. 

The Association’s Second Annual 
Press Awards for “meritorious con- 
tributions to a better understanding of 
the law” were presented to the editors 
of the Baton Rouge Morning Advocate- 
State Times, the Lafayette Advertiser 
and the Leesville Leader. 

Unanimous approval of a resolution 
to “urge the State Board of Education 
and local school boards and agencies 
in control of secondary schools in 
Louisiana to undertake a course of 
study for the purpose of comparing 
the American system of democratic 
free enterprise with Communism to 
show the differences in the two systems 
and point up the evils, weaknesses and 
fallacies of Communism” featured the 
meeting of the House of Delegates. The 
resolution, proposed by the Committee 
on American Citizenship, was prompt- 
ly endorsed editorially by the New 
Orleans Times-Picayune. 

The Association unanimously ap- 
proved a resolution urging Congress 
to appoint a_ special commission 
charged with screening and recom- 
mending candidates for appointment 
to the federal judiciary instead of the 
present procedure by which the Attor- 
ney General of the United States rec- 
ommends prospective appointees. The 


resolution reads as follows: 


Wuereas, A qualified and independ- 
ent Federal Judiciary is indispensable 
to the maintenance of a co-ordinate 
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branch of government under our Con- 
stitution and to the protection of the 
freedoms and rights of every indi- 
vidual; and 

Wuereas, The appointment of the 
most competent persons as judges of 
the several courts comprising the 
federal judiciary system is of trans- 
cendent importance in the true ad- 
ministration of justice; and 

Wuereas, It is the sense of the 
Louisiana State Bar Association that 
judges of our federal courts should be 
chosen on a non-political basis and 
solely on merit, and should be as far 
removed as possible from the vicis- 
situdes, contentions, hostilities and 
prejudices of party politics: 

Now, TuHererore, Be It Resolved 
that the Louisiana State Bar Associa- 
tion in meeting assembled in the pub- 
lic interest respectfully recommends 
and urges that: 

Judicial appointments to the federal 
courts should be completely removed 
from the area of political patronage 
and made from those lawyers, and 
judges, irrespective of party affiliation 
and political consideration, who possess 
the highest qualifications. 

Suggestions for nominations should 
not originate in the office of the Attor- 
ney General of the United States or in 
the Department of Justice, as the 
United States is now, and is increasing- 
ly becoming, the chief litigant in the 
federal courts, but they should origi- 
nate preferably in an independent com- 
mission established as an agency of 
the President, to advise with the Presi- 
dent on appointments, and to receive 
from outside sources and from all seg- 
ments of the organized Bar, suggestions 
of names of persons deemed highly 
qualified for appointments as federal 
judges in their respective jurisdictions. 

Be Ir FurtHer Resorvep, That this 
association pledges its complete co- 
operation and support in effectuating 
the purposes of the foregoing resolu- 
tions, and that copies hereof shall be 
sent to the President of the United 
States, the Vice President of the United 
States, the Speaker of the House of 
Representatives, the Attorney General 
of the United States, each Representa- 
tive and Senator of the United States 
Congress from Louisiana, the President 
of the American Bar Association, the 
Chairman of the House of Delegates 
of the American Bar Association, and 
to the presidents of all other state bar 
associations. 

—_ > —- 
The Twentieth Annual Meeting of 
the Virginia State Bar was held at Old 
Point on May 2-3. President Robert E. 


Taylor, of Charlottesville, presided. 


James H. 


Simmonds 





Douglas Photographers 


New officers elected were James H. 
Simmonds, of Arlington, President, 
and Edward R. Baird, of Norfolk, Vice 
President. R. E. Booker was re-elected 
Secretary-Treasurer. Elected to the 
Executive Committee were Horace G. 
Bass, of Danville; E. Griffith Dodson, 
Jr., of Roanoke; William H. King, of 
Richmond; William B. Spong, Jr., of 
Portsmouth; William Earle White, of 
Petersburg, and Vice President Baird. 

Robert T. Barton, Jr., of Richmond, 
and William Rosenburger, Jr., of 
Lynchburg, were chosen as Delegates 
to the House of Delegates of the Amer- 
ican Bar Association. 

The Council adopted a resolution to 
the effect that no representative of the 
Virginia State Bar in the House of 
Delegates of the American Bar Associ- 
ation should be elected for or serve 
more than three successive terms of 
two years each. 

President Taylor in his report on the 
progress during the past year stated 
that he considered one of the major 
projects to be the improved working 
arrangement between the medical and 
legal professions and the Standards of 
Principles Governing Lawyers and 
Physicians submitted by the Committee 
on Cooperation with the Medical Pro- 
fession. The Standards were adopted 
without amendment by the State Bar 
and will be considered by the Medical 
Society of Virginia at its meeting next 
October. 

The next Annual Meeting of the 
Virginia State Bar will be held in 
Richmond on May 14, 15 and 16, 
1959. 

> 

The Kentucky State Bar Association, 
with President D. Bernard Coughlin, 
of Maysville, presiding, held its 1958 
Annual Meeting in Lexington on April 
30 and May I. 


Bar Activities 


Richard L. 


Garnett 





A resolution was adopted authorizing 
the establishment of the Kentucky Bar 
Foundation and the Kentucky Bar 
Title Insurance Corporation. 


Chief Justice John R. Moremen of 
the Court of Appeals (the highest court 
in Kentucky) administered the oath of 
office of President of the Association 
to Richard L. Garnett, of Glasgow, at 
the Annual Banquet on the closing day 
of the meeting. The principal speaker 
was Adolph Rupp, well-known basket- 
ball coach at the University of Ken- 
tucky. 

Ross L. Malone, of Roswell, New 
Mexico, President-Nominee of the 
American Bar Association, addressed 
the General Assembly luncheon. Other 
speakers at the meeting included Ed- 
ward Clay O’Rear, of Frankfort, 96- 
year-old Nestor of the Kentucky Bar; 
United States District Judge Henry L. 
Brooks, of Louisville; and Robert T. 
Burke, Jr., Past President of the Louis- 
ville Bar. 


A trial tactics program was presented 
with Senator H. Alva Brumfield, of 
Baton Rouge, Melvin M. Belli, of San 
Francisco, Welcome D. Pierson, of 
Oklahoma City, and Taylor H. Cox, 
of Knoxville, participating. James F. 
Clay, of Danville, and Robert P. Hob- 
son, of Louisville, aided with the 
program. 


Silver cups were awarded to law 
students at the University of Kentucky 
and the University of Louisville for 
the best papers on unauthorized prac- 
tice. Chief Justice Moremen presented 
Simeon S. Willis, former appellate 
judge and governor and now a member 
of the Public Service Commission, with 
the Kentucky State Bar Association’s 
trophy for outstanding service by a 
member of the Bar. 
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OUR YOUNGER LAWYERS 


Frank C. Jones, Macon, 


Georgia, Editor-in-Charge 





There has been intensive activity 
over the past two months in support of 
the Junior Bar Conference-directed 
“crash” membership campaign, which 
is aimed at boosting American Bar 
Association membership over the 
100,000 mark. The program is designed 
to reach lawyers of all ages who are 
not now members of the Association 
and actual solicitation was concentrated 
in the two-week period from April 15 
to May As 

Under the general direction of S. 
David Peshkin, of Des Moines, Iowa, 
Chairman of the J.B.C. Membership 
Committee, and Robert G. Storey, Jr., 
of Dallas, Texas, the Association’s 
Membership Committee Chairman, or- 
ganizational plans for the drive were 
completed at a meeting of J.B.C. cir- 
cuit chairmen held at the American 
Bar Center in Chicago on March 1. 
Initial campaign plans called for a 
command corps of 150 circuit, state 
and metropolitan chairmen to direct 
the fourteen-day drive to be carried on 
by thousands of volunteer lawyer- 
workers in the field. It was determined 
that emphasis would be on personal 
contacts with non-members by these 
volunteer workers. 

Circuit chairmen attending the meet- 
ing in Chicago were: Walter F. Sheble, 
Washington, D. C.; R. B. Parker, 
Nashville, Tennessee; William E. 
Glynn, Hartford, Connecticut; Howard 
R. Barron, Chicago; Kenneth J. Burns, 
Jr., Chicago; E. Ralph Ivey, Atlanta; 
Edward E. Murphy, St. Louis; Richards 
D. Barger, Los Angeles; Samuel A. 
Wilkinson, Boston; Harry M. Pippin, 
Williston, North Dakota; Gary J. 
Triplett, Charleston, West Virginia; 
and Robert Blumenthal, Dallas. 

Regional campaign meetings were 
next held on March 15 in New York, 
Chicago, Denver, San Francisco and 
New Orleans. These were attended by 
state and metropolitan chairmen. Kits 
and other campaign material were fur- 


nished and the state and local chair- 
men were briefed on all campaign 
plans. The New York meeting was con- 
ducted by Bert H. Early, Huntington, 
West Virginia, and Kirk M. McAlpin, 
Savannah, Georgia, J.B.C. Chairman 
and Vice Chairman, respectively. 
Robert G. Storey, Jr., headed the Chi- 
cago meeting. Edward E. Murphy, Jr., 
St. Louis, conducted the Denver meet- 
ing, while the San Francisco meeting 
was directed by Membership Chairman 
Peshkin, and the New Orleans meeting 
by J.B.C. Secretary Bryce M. Fisher, 
Cedar Rapids, Iowa. 

The results of this hard-hitting 
campaign are not yet known. It seems 
certain, however, that there will be a 
very substantial increase in Associa- 
tion membership and if sound organi- 


zation, enthusiasm and hard work are 
the ingredients for a successful cam- 
paign, the goal should be reached. 


Midwest Regional Meeting in 
St. Louis—June 12, 13 

John R. Barsanti, Jr., St. Louis, 
Chairman of the J.B.C. Regional Meet- 
ings Committee, has announced tenta- 
tive plans for J.B.C. participation and 
activities in connection with the Mid- 
west Regional Meeting to be held in 
St. Louis on June 12 and 13. Registra- 
tion will open on the afternoon of 
June 11 and that evening a reception 
is scheduled prior to the St. Louis 
Cardinal baseball game, for which 
tickets will be available. Throughout 
the regional meeting there will be a 
hospitality headquarters maintained in 
the Sheraton-Jefferson Hotel for per- 
sons of J.B.C. age who have registered 
for the meeting. 

The J.B.C. will participate, in con- 
junction with the Insurance Section, 
in a workshop on trial tactics, which 
will be on the program for Friday 
morning, June 13. John C. Shepherd, 
St. Louis, Chairman of the J.B.C. 
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Pictured in front of the new Los Angeles county courthouse building are 
members of the Annual Meeting Committee of the Junior Bar Conference. 
Front row, left to right, as follows: Dudley Wright, Mrs. Barbara D. 
Henson, Richard F. Alden, Karl Davis, Jr., William Cruikshank. Second 
row: David Massey, William P. Hogoboom, Richard Barger, C. Robert 
Wilmsen. The new courthouse is in process of construction and it is 
expected that it will be completed by the time of the annual meeting. 
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Medico-Legal Committee, is co-ordinat- 


ing this program for both the Insur- 
ance Section and the J.B.C. 

Following the main banquet on 
Friday evening there will be a dance 
under Junior Bar sponsorship, either 
in the name of the J.B.C. or the Junior 
Section of the Bar Association of St. 
Louis, also at the Sheraton-Jefferson 
Hotel. In addition, there are tentative 
plans for a four-circuit joint meeting 
to begin on Saturday, June 14, follow- 
ing the close of the Regional Meeting. 

Serving as Vice Chairmen of the 
Regional Meetings Committee during 
the current year are: -Charlotte P. 
Murphy, Washington, D. C.: James S. 
Chenault, Richmond, Kentucky; C. B. 
Nance, Jr., West Memphis, Arkansas; 
and Walter C. Beall, Cincinnati, Ohio. 
The Committee has been augmented 
in personnel by the appointment of the 
state chairmen of the states included 
in the region to be covered by the 
meeting in St. Louis. 

Additional members of the Commit- 


tee from St. Louis are: Burton C. 
Bernard, Walter M. Clark, Donald G. 
Leavitt, David G. Lupo, Wayne L. 
Millsap, Sidney Rubin, A. H. Voorhees, 


and Edward E. Murphy, Jr. 


The general purpose of this commit- 
ee is to develop a plan whereby young 
lawyers in attendance at a _ regional 
meeting will have an excellent oppor- 
tunity to meet, associate and become 
acquainted with other young lawyers 
in a short period of time, the philos- 
ophy being that for the large majority 
of young lawyers in attendance it will 
be their first experience with an Asso- 
ciation meeting and that there is a 
need to make them feel welcome and 


a part of the meeting. 


Fourth and Sixth Circuit 
Junior Bar Meetings 

The annual Fourth Circuit meeting 
of the Conference was held in Southern 
Pines, North Carolina, on March 21 


and 22, and was attended by repre- 


Our Younger Lawyers 


sentatives from Maryland, North Caro- 
lina, South Carolina, Virginia and 
West Virginia. R. Harvey Chappell, 
Jr., Richmond, Virginia, council mem- 
ber from the Fourth Circuit, presided. 
Special reports were received concern- 
ing the 1958 Membership Campaign 
and the Award of Merit Program, and 
reports were also given by the various 
state chairmen. National J.B.C. Chair- 
man Bert H. Early addressed those in 
attendance at a luncheon meeting on 
March 22. 


Junior Bar leaders from the states 
of Michigan, Ohio, Kentucky and 
Tennessee convened for the Confer- 
ence’s Sixth Circuit meeting at the 
Terrace Plaza Hotel in Cincinnati, 
March 29-30. Sixth Circuit Council 
Representative, Kennedy Legler, Jr., 
Dayton, Ohio, was in charge. A high- 
light of the meeting was the talk by 
Richard H. Allen, Memphis, Tennessee, 
who is Chairman of the J.B.C. Award 
of Merit Committee. 


Notice of Election of Junior Bar Conference Officers 


The annual election of officers and 
council representatives of the Junior 
Bar Conference for the year beginning 
with the adjournment of the Annual 
Meeting will be held in Los Angeles 
on August 25, 1958. Officers to be 
chosen are Chairman, Vice Chairman 
and Secretary. Representatives will be 
elected to the Council from the Second, 
Fourth, Sixth, Eighth, Tenth, and the 
Ninth and Tenth Circuits at Large. 

Nominating petitions for each of the 
abéve positions must be submitted on 
or before June 16, 1958. Each petition 
shall be endorsed by at least twenty 
members of the Conference; endorsers 
of a nominee for the Council shall be 
residents of the circuit in respect to 
which the petition is submitted. Each 


petition shall contain a brief biograph- 
ical sketch of the background and 
qualifications of the candidate. 

Petitions for the three national offi- 
cers shall be submitted to the National 
Chairman, Bert H. Early, 700 Chafin 
Building, Huntington 18, West Vir- 
ginia, and to the National Secretary, 
Bryce M. Fisher, 730 Higley Building, 
Cedar Rapids, lowa. Petitions for the 
council posts should be submitted to the 
respective incumbent council represent- 
atives and conformed copies shall also 
be forwarded to the National Chairman 
and Secretary. The incumbent council 
representatives for the circuits as to 
which vacancies must be filled are as 
follows: 


Second—Arthur M. Lewis, 125 





Trumbull Street, Hartford, Connecticut. 


Fourth—R. Harvey Chappell, Jr., 
Mutual Building, Richmond, Virginia. 


Sixth—Kennedy Legler, Jr., 1406 
Third National Building, Dayton, Ohio. 


Eighth—C. Paul Jones, 400 Court- 
house, Minneapolis 15, Minnesota. 


Tenth—Payne H. Ratner, Jr., 444 
North Market, Wichita, Kansas. 


Ninth and Tenth at Large—Richard 
C. Dibblee, Judge Building, Salt Lake 
City, Utah. 


This notice is given pursuant to the 
provisions of Article II], Section 4 of 
the bylaws. 

Bryce M. FisHer 
Secretary 
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Activities of Sections 
and Committees 





SECTION OF 
J UDICIALADMINISTRATION 


At the American Bar Association’s 
Midwest Regional Meeting in St. Louis, 
June 11-13, the Section will again 
sponsor the ever-popular “Law and the 
Layman” program presided over by 
Chief Judge Bolitha J. Laws. Promi- 
nent laymen, judges and lawyers will 
compose a panel of experts. A program 
on uniform rules of evidence, geared 
to stimulate the thinking of trial law- 
yers and trial court judges alike, will 
include big name speakers on the sub- 
ject. Scheduled are Professor Charles 
Joiner of the University of Michigan 
Law School, Judge Spencer A. Gard 
of the Kansas District Court, United 
States District Judge Joseph E. Estes 
and Charles L. Carr, a Kansas City 
practitioner who worked for more than 
ten years on the Missouri Evidence 
Code Committee. 

The Section will have a full schedule 
at the Annual Meeting in Los Angeles 
next August. In addition to Section, 
Council and Committee meetings and 
the Luncheon for Judges and Annual 
Dinner in Honor of the Judiciary, 
there will be programs dealing with 
the tasks of the trial judge under Chief 
Justice Robert G. Simmons, uniform 
jury instructions in civil cases under 
Judge Philbrick McCoy, “Law and the 
Layman” under Chief Judge Bolitha J. 
Laws, uniform rules of evidence pre- 
sented jointly with the Association’s 
Special Committee on Uniform Evi- 
dence Rules for Federal Courts, and 
a program on traffic courts in co-opera- 
tion with the Association’s Special 
Committee on Traffic Court Program 
and the National Safety Council. 

According to Dean Shelden D. Elliott, 
the Institute of Judicial Administra- 
tion, which is an adjunct of New York 
University, has undertaken to assemble 
various proposals for model judicial 
systems which have been presented 
from time to time in selected states as 
well as in Alaska and Puerto Rico. It 
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is expected that the work of the In- 
stitute will provide invaluable assist- 
ance to the Section’s Committee on a 
Model Judicial Act, which has as its 
objective the formulation of a constitu- 
tional article and enabling legislation 
which could serve as a model to states 
contemplating thorough judicial re- 
form. 

A booklet is now being prepared 
covering the history of each of the 
Section’s state committees for the past 
twenty years and their accomplishments 
in the field of judicial administration, 
and state chairmen have been requested 
to submit their material in time for 
early publication. The booklet will in- 
clude reports from each of the state 
chairmen giving an up-to-date sum- 
mary of judicial reforms which have 
been effective in their states in the past 
as well as those which lie in the future, 
and each of the state committees will 
then have the benefit of the experience 
of the other states in this field as well 
as a ready reference to programs of 
particular interest. 


COM MITTEE ON 

LEGAL AID WORK 

William T. Gossett, Chairman of the 
Standing Committee on Legal Aid 
Work, reports that plans for Legal Aid 
activities during the Annual Meeting 
next August are moving along favor- 
ably. Among the events scheduled are: 
1. The 36th Annual Legal Aid Con- 
ference at the Hotel Huntington in 
Pasadena, August 20-22. This meeting, 
which is sponsored by the National 
Legal Aid Association, is being ar- 
ranged in co-operation with the Asso- 
ciation’s Committee on Legal Aid 
Work, the California State Bar, the 
Los Angeles Legal Aid Foundation, 
and the bar associations of Los An- 
geles and vicinity. Approximately 150 
delegates from local Legal Aid and 
Defender offices are expected to par- 
ticipate. Many board members of local 


societies and officers and committees 





of bar associations will also attend. 

2. The Annual Legal Aid-Lawyer 
Referral Luncheon which will be held 
at the Statler Hotel, August 24. 

3. The presentation of the Harrison 
Tweed Awards, August 23, at a session 
of the National Conference of Bar 
Presidents. These awards are given to 
local bar associations in recognition of 
outstanding work in establishing or im- 
proving Legal Aid service. (The dead- 
line for making application is June 15.) 

4. A special Legal Aid program is 
being arranged by Karl Williams, Vice 
President of the Conference of Bar 
Presidents. 

5. The lighted display showing the 
benefits of Legal Aid will be on ex- 
hibit. Free literature on the subject 
will be distributed to interested lawyers 
and members of the N.L.A.A. staff will 
be available for conferences on local 


problems relating to Legal Aid. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


The Seminar on the Law of Outer 
Space arranged by this Section for the 
Southern Regional Meeting of the 
Association at Atlanta was a great suc- 
cess. This program represents the first 
seminar on the law of space given un- 
der the auspices of the Association. 
The program was jointly sponsored by 
this Section and the Section of Real 
Property, Probate and Trust Law, of 
which Joseph Trachtman is Chairman. 

David F. Maxwell, former President 
of the American Bar Association; as 
Chairman of this Section’s Committee 
on Outer Space Law, presided at the 
seminar program. During the Regional 
Meeting, Mr. Maxwell convened the 
members of his Committee in Atlanta 
for a discussion of the Committee’s 
work, 

The principal speakers for the space 
program were former Governor of New 
York Thomas E. Dewey, Dr. Ernst 
Stuhlinger, Chief of Research Projects 
of the Army Ballistic Missile Agency, 
Huntsville, Alabama, and John Cobb 
Cooper, Professor of International Air 
Law at McGill University, Montreal, 
Canada. Professor Cooper’s address 
was printed in the April issue of the 
JOURNAL, 
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During the course of his talk, Dr. 
Stuhlinger projected on a screen a 
number of most interesting slide pic- 
tures of future satellites, space plat- 
forms and space ships prepared by the 
United States Army. 

J. Wesley McWilliams, Vice Chair- 
man of this Section and J. Stanley 
Mullen, Vice Chairman of the Section 
of Real Property, Probate and Trust 
Law, introduced the speakers. 

The Section bulletin was scheduled 
to be distributed before the Spring 
Meeting of the Section, which took 


place at the Mayflower Hotel, Washing- 
ton, D. C., on May 22. The Council 
held a meeting that morning, which 
was followed by the usual annual 
luncheon meeting in the Chinese Room, 
at which Loftus Becker, Legal Adviser 
to the State Department, was the 
speaker. A meeting of the members of 
the Section was held that afternoon. 

The May Bpfletin of the Section will 
contain a report on the space seminar 
with extensive extracts of Dr. Stuhlin- 
ger’s speech. It will also contain an 
article by Whitney Gillilland, on the 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Constrrution AL LAW: One of 
the areas of constitutional law most 
prominent in the decisions of the 
Supreme Court during the last term 
was that of freedom of expression. 
Cases dealing with Smith Act prosecu- 
tions, obscene literature statutes and 
picketing received unusually emphatic 
treatment in the press and kept the 
attention of the Bar focused upon the 
developing and fluctuating law of free 
speech. An incisive appraisal of the 
effect of these recent decisions and a 
provocative critique of the general 
status of the law in this area is O. John 
Rogge’s article, “Congress Shall Make 
No Law...” 
issue of the Michigan Law Review 
(Vol. 56, No. 3, January, 1958), to be 
concluded in the next issue. Mr. Rogge 


appearing in a recent 


devotes himself to the extent of federal 
power over speech in this first half of 
his study. Examining the historical 
context of the First Amendment, the 
writings of its framers, the responses 
evoked by the Sedition Act of 1798 
and President Jackson’s proposal in 
1835 to bar “incendiary publications” 





from the mails, Mr. Rogge concludes 
that the real intent of the First Amend- 
ment was to prevent all federal inter- 
ference with speech. The line to be 
drawn between prohibited and permit- 
ted federal action, he argues, is not 
that suggested by Holmes’s “clear and 
present danger” test, but rather the 
simple division between speech and 
conduct. (Reprints may be obtained 
for $.50 from The Michigan Law 
Review, Hutchins Hall, Ann Arbor, 
Michigan.) 


L oonsy ON TORTS: Not long 
ago this department commented on 
“FLELL.A. Revisited” by Dean Vernon 
X. Miller of Catholic University Law 
School in which he urged that a nation- 
al compensation act replace both the 
Federal Employers’ Liability Act and 
the Jones Act. (Cath. U. Law Review, 
Vol. 6—No. 3; price $2: address 1323 
18th Street, N.W., Washington 6, D.C.) 
The Dean was prompted to write by 
the Rogers (Docket No. 28) and three 
other cases at the October, 1956, Term. 
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work of the Foreign Claims Settlement 
Commission, of which he is Chairman, 
and the third installment of the trade- 
mark article by Rudolph Callmann. 

Judge John J. Parker who has been 
a devoted member of the Council of 
the Section, and was at one time the 
Section’s delegate to the House of 
Delegates, died suddenly while in 
Washington for the United States Judi- 
cial Conference, and was scheduled to 
address the United Nations League of 
Lawyers at its annual conference dinner 
the night after his death. 


One was a Jones Act case where a 
seacook flavored the ice cream by cut- 
ting his finger into it. The ship was 
negligent. It had no ice cream scoop 
and the cook had to use a knife. In the 
other three cases the negligence was 
equally scandalous. In one, a section 
hand was burning weeds with a flame 
thrower. As a freight came along, the 
plaintiff shut off his flame thrower to 
watch for hot boxes. The draft of the 
train caused the burnt weeds to blaze 
and the poor fellow went head over 
heels into a culvert and was burned to 
a crisp. In a second case, a brakeman 
stumbled and fell on a cinder in the 
railway yard and in the third case a 
conductor fell in his caboose when the 
train made a sudden stop. The Supreme 
Court allowed all but the conductor to 
recover. 


James M. Marsh, in a wonderfully 
named bar journal, The Shingle, dis- 
cussed these four cases with Mr. 
Dooley. His piece entitled: “Mr. Dooley 
Discovers a Unanimous Dissent”, ap- 
peared in the June, 1957, issue of The 
Shingle and the Lawyers Cooperative 
Publishing Company and Bancroft- 
Whitney Company reprint it in the 
November-December, 1957, issue of 
Case and Comment (Vol. 62, No. 6, 
pages 8-11; sent free by Lawyers Co- 
op., Rochester 14, New York, or by 
Bancroft-Whitney, McAllister and Hyde 
Streets, San Francisco 1, California). 


Never undersell “Mr. Dooley” on the 
“Soo-Pream Coort”. Crosskey, Mac- 
Donald, Fairman, Beveridge, Warren, 
Freund, Sutherland, Brown, Braucher, 
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Swisher, Kauper, O’Brien, Clark, Mc- 
Cormick—they’re all pikers compared 
with Dooley. 

Listen to what Mr. Dooley told 
Marsh about the above four cases: 


“Everyone of them dissented,” said 
Mr. Dooley. “It was unanimous.” 

“They’s nine jedges on that coort, 
and everyone of them dissented—in- 
cludin’ me brother Brennan, who wrote 
the opinion they’re all dissentin’ from.” 

“That don’t make sinse,” said Mr. 
Hennessy, “You can’t have all the 
jedges dissentin’—it’s impossible.” 

i ee 


“See what I mean,” said Mr. Dooley. 
“Each and ivery one of them dissented 
in this No. 28, called Rogers varsus the 
Missouri Pacific. Even Brennan, J., 
who wrote the opinion for the Court. 
He signed Harlan’s dissent. Me old 
friend Holmes would’ve sooner been 
caught with a split writ than to show 
up on both sides of a case like that.” 

“Where was me friend Burton?” 
asked Mr. Hennessy. 

“He’s all over the place,” said Mr. 
Dooley. “As they say, he concurs in 
the result—which means he likes the 
answer but he can’t stand Brennan’s 
opinion. Thin he concurs in wan part 
of Harlan, J., but he can’t stand the 
rest of him either.” 

“How could they git in 
mess?” asked Mr. Hennessy. 

“That’s what Felix says—in twinty 
thousand words,” said Mr. Dooley. 

“Felix who?” asked Mr. Hennessy. 

“Frankfurter,” said Mr. Dooley. 
“He’s a Havvard, and a perfesser at 
that; he gave the rest of them a free 
lecture in this case—and that ain’t like 
most of them Havvards, they come 
pretty dear.” 


such a 


ee, ae 


“T tell ye, Hennessy, it’s a demoral- 
izin’ situation. Here’s the highest coort 
in the land, and they’re all half right 
but none of them are all right, and 
they’re tellin’ on each other at that.” 

“But what about me friend Stanley 
Reed?” asked Mr. Hennessy, “He didn’t 
sign anybody else’s opinion, did he?” 

“No, he was the smart wan,” said 
Mr. Dooley, “he quit.” 

“He quit?” said Mr. Hennessy, “Just 
like that?” 

* * * 

“Well.” said Mr. Hennessy, “I don’t 
blame him, I'd quit too.” 

“That’s the trouble with thim judges, 
though,” said Mr. Dooley. 

“What's that?” asked Mr. Hennessy. 
“They don’t quit often enough,” said 


Mr. Dooley. 





Nothing that I have ever read on 
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torts compares with the cleverness of 
this. Like Gilbert and Sullivan, Marsh 
demonstrates better than a Ward, a 
Frankfurter, a Gregory, a Miller or 
a Prosser the low state to which the law 
of torts has sunk. Let’s hope Marsh 


talks to old Dooley again soon. 


Irecration: In the Northwest- 
ern Law Review (Vol. 52, page 301) 
Dean A. E. Papale, of Loyola Law 
School, New Orleans, Louisiana, under 
the title “Judicial Enforcement of De- 
segregation: Its Problems and Limita- 
tions”, discusses the philosophical and 
historical aspects of involuntary segre- 
gation on the grounds of race or color 
and reviews the principal cases prior 
to the public school decision which 
limited the doctrine of 
equal” and which paved the way for 
It reveals the 


‘ 


‘separate but 


this historical decision. 
extent to which the courts, both state 
and federal, have been successful in 
implementing the principle of this case. 


It enumerates and evaluates the vari- 
ous attempts to retard desegregation 
and the effect that the recently enacted 
segregation laws are having on private 
educational institutions which might 
be considering desegregation on a 
voluntary basis. 


The author gives his personal ap- 
praisal of the situation and expresses 
dissatisfaction with the method adopted 
by the Supreme Court to implement the 
principle. He concludes, however, that 
as “complex as the problem of judicial 
enforcement is, frustrating as the legis- 
lative roadblocks are, and discouraging 
as the attitude of the segregationists 
may be...long range trends tend to 
continue and that compulsory racial 
segregation must surely die”. (For a 
copy send $1.50 to Northwestern Law 
Review, Chicago 11, Illinois.) 


Jupician BIOGRAPHY: There’s a 
political scientist named S. Sidney 
Ulmer out at Michigan State who con- 
tends that the father of the Constitution 
is Charles Pinckney. He writes in the 
Winter, 1958, issue of the South Caro- 
lina Law Quarterly (Ve' 10—No. 2, 


pages 225-247; price: one dollar a 





copy; address: Columbia 1, S. C.), a 











favorite sheet of mine. In case you are 
half so ignorant as | am, let me tell 
you that Ulmer contends that the Con- 
stitution owes more to a plan Pinckney 
submitted to the Convention in 1787 
than to anything else. Pinckney in turn 
drew his plan from a paper prepared 
by Pelatiah Webster in 1781. 
the second piece Ulmer has 


in 178 
This is 
written on the subject. The other 
“James Madison and the Pinckney 
Plan” was also published in the South 
Carolina Law Quarterly (Volume 9- 

page 415) in 1957. Until I read Bill 
Crosskey’s outstanding study, (Politics 
and the Constitution, 1953, two vol- 
umes, University of Chicago Press) I 
had no idea but that James Madison 
had made the greatest contribution to 
the making of the Constitution. Corwin 
credits Madison (27 N.Y.U. Law Re- 
7, 1952) but both Crosskey 


and Ulmer refuse to believe him. As 


view 27 


Crosskey and Beveridge (in his four 
volume life of John Marshall) point 
out, Ulmer emphasizes that Madison’s 
notes, upon which so many constitu- 
tional scholars have relied, were not 
published until after his death in 1836. 
For this and other reasons, quite con- 
vincing as he presents them, Ulmer 
would not rely on what Madison said 
about Pinckney’s contribution to the 
making of the Constitution. A valuable 
and interesting study. 

Along with this article about Pinck- 
ney, let me call attention to the ex- 
cellent book Father F. William O’Brien, 
S.J., of the political science department 
of Georgetown has written on Mr. 
Justice Stanley Reed. It is called 
Justice Reed and the First Amendment 
and is published to sell at five dollars 
by the Associated College Presses, 32 
Washington Place, New York 3, N. Y. 
Thomas F. Butler, Jr., of the Toledo, 
Ohio, Bar, reviews it very favorably 
in the 1958 Cath. U. Law Review (Vol. 
7—No. 1; price: $2.00; address 1323 
18th Street, N.W., Washington 6, D.C.) 


Lens: The Business Lawyer car- 
ries an informative article by William 
C. Prather on “Federal Liens as They 
Affect Mortgage Lending”. (Volume 
13—No. 1, pages 118-127, November 
1957; address Section of Corporation, 
Banking and Business Law, 1155 East 
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60th Street, Chicago 37, Illinois.) Mr. 
Prather discusses a published ruling of 
the United States Internal Revenue 
Service which requires a lender under 
an open-end mortgage repeatedly to 
check the record of federal tax liens for 
liens filed between the recording of the 
mortgage and the making of each ad- 
vance. He also quotes unpublished 
correspondence in which the Internal 
Revenue Service states that such a 
principle has no application to a con- 
struction loan, and that the lender is 
protected against intervening federal 
tax liens in making further advances 
which he is definitely committed to 
make. He points out, however, that 
such an unpublished ruling is not bind- 
ing and affords no protection to lenders. 


Mr. Prather then sets out the re- 
medial legislation recommended by the 
Committee on Savings and Loan Law 
but not yet acted upon by the Section 
of Corporation, Banking and Business 
Law. Section 6321 of the Internal 


Revenue Code, which imposes the 


federal tax lien, would be amended to 
provide, in substance, that the property 
rights of the taxpayer, to which the tax 
lien attaches, shall be determined by 
state law; and that federal tax liens, 
when filed, shall take their place along 
with all other liens or claims with the 
priority established by state law. He 
proposes a qualification, that no lien or 
claim arising or recorded after the 
filing of the tax lien shall be prior 
thereto, even if state law would give it 
priority. 

Mr. Prather refers to what he calls 
a piecemeal approach, suggested by 
others, under which Congress would 
make a decision on the merits of each 
type of interest and would enact legis- 
lation dealing expressly with each situ- 
ation found to merit relief, instead of 
letting state law in all cases control 
the federal priority. A proponent of 
that approach is William T. Plumb, 
Jr., whose Committee on Federal Tax 
Liens and Collection Proceedings of 


Make Your Hotel Reservations Now! 


The Eighty-First Annual Meeting of 
the American Bar Association will be 
held in Los Angeles, California, August 
25-29, 1958. 

The first announcement of the 
Program appeared at pages 465-467 of 
the May issue of the JOURNAL. 

Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 24, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 25. 


Request for hotel reservations should 
be addressed to the Reservation De- 
partment, American Bar Association, 
1155 East Sixtieth Street, Chicago 37, 
Illinois, and should be accompanied by 
payment of the $10.00 registration for 
each lawyer for whom a reservation 
is requested. This fee is NOT a deposit 
on hotel accommodations but is used 
to help defray expenses for services 
rendered in connection with the meet- 


ing. 


Law Magazines 


the Section of Taxation is making a 
complete study of federal tax liens. 
Mr. Plumb, whose comprehensive paper 
on “Federal Tax Collection and Lien 
Problems” appeared in the March and 
May, 1958, issue of the Tax Law Re- 
view (address New York University 
School of Law, 40 Washington Square 
South, New York City), advocates 
granting relief in those instances where 
the private lienholder added value to 
the liened property or extended credit 
on the faith thereof, and in other situ- 
ations where grounds for relief are 
shown, shaping the relief in each in- 
stance to accommodate the needs for 
protection of the Government and for 
convenience and security of business 
transactions. 

The Commercial Laws Committee of 
the Section of Corporation, Banking 
and Business Law, and committees in 
the Section of Real Property, Probate 
and Trust Law and in the Section of 
Insurance Law, are also studying the 
problems of federal tax lien priority. 


Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have a definite date of 
arrival as well as probable departure. 
Sleeping accommodations are still 
available in the following hotels: 
Alexandria, Chancellor, Commodore, 
Hayward, Hollywood Plaza, Hollywood 
Roosevelt, Mayflower, New Clark, San 
Carlos, Savoy Plaza, Teris and Vine 


Lodge. Reservations will be confirmed 
as promptly as possible. 
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The Problem of Solicitation 


Legal Ethics 
(Continued from page 557) 


reasonably justify a belief that he en- 
joys the friendship and confidence of 
such persons to such extent that the 
persons receiving the announcement 
will consider it news of genuine inter- 
est and value”.“+ The same rule would 
apply to simple change of business ad- 
dress, the formation of a new firm, re- 
turning from government service, and 
entering into government service.®° 


Prior to 1937, when Canon 27 was 
amended, the attorney might publish 
his “business card” in a newspaper or 
other regularly published organ in the 
“professional direc- 


this 


section designated 


tory”, but clearly now is not 


allowed.®& 


“Professional Card” as referred to 
by Amended Canon 27 means the vis- 
iting card carried by lawyers to intro- 
duce themselves, and such cards can 
be properly published only in ap- 


proved law lists.°7 


In Barton v. State Bar of California, 
the court held that an advertisement 
published “D. Barton, advice free, all 
cases, all courts. Open eves” followed 
by the address and phone number was 
a violation of Canon 27. The court ad- 
mitted by dicta that the real infraction 


was in the words “advice free”.®5 


It has been held that the “letterhead” 
of an attorney or his business card 
may contain the name of the attorney, 
the words “attorney at law”, his ad- 
dress, phone number and office hours. 
“Attorney at Law” has been interpret- 
ed to mean the right to practice law 
at the address given. If the attorney 
uses more than one office the second 
If the home ad- 

is included it 
The 


names of his associates who are quali- 


address may appear. 
dress of the attorney 
must be clearly noted as such. 


fied to practice law may also appear." 


It is not proper to include the date 
of the establishment of the office, to 
list college degrees, to state a par- 
ticular field of the law, 


occupation or business in which he is 


or to state an 


engaged.*° The lawyer is not allowed 
to state that his practice is limited or 
confined to a specialized field since 
this would imply a specialty.*! 
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Lawyers’ Shingles .. . 
The Test for Propriety 

The rules are generally the same for 
The appearance 
of the sign must not be such that it 
would attract the attention of persons 
who were not already looking for the 


a sign or “shingle”. 


particular attorney. Neon signs are im- 
proper. The “test is whether the sign 
is intended or calculated to enable per- 
sons looking for a lawyer, already se- 
lected, to find him or to attract atten- 
tion of persons who might be looking 
for a lawyer although not for him.”** 

Under a 1951 ruling it 
proper for any listing in a telephone 


is now im- 
directory to set out an attorney's iden- 
tification in a manner different from 
other attorneys.®* Thus, bold-face type 


is out, and the section heading must 
not be other than “attorneys” or 


“lawyers. 

Anything done by an attorney with 
a design to contact or become acquaint- 
ed with more people in order that his 
clientele be increased is improper. De- 
liberate publicity relative 
to specified cases or posing for pictures 
in connection with a case is highly im- 
proper. This is a form of indirect ad- 


newspaper 


vertising. Other forms of advertising 
which have been held improper are 
sending out Christmas greeting cards 
as an attorney, or purchasing space 
in a book issued in connection with a 
firemen’s ball, or the sending out of 
circulars digesting local laws to others 
than his regular clients. 

When running for public office, a 
lawyer may advise the public of the 
fact when his legal training adds to his 
qualifications to fill the office, but the 
attorney may not use his candidacy as 
an excuse for advertising that he is a 
lawyer. 

Because of the complexities of gov- 
ernment and the necessity of an indi- 
vidual’s compliance therewith, attor- 
neys have recognized the admissibility 
of specialization as have the medical 
and other professions. An American Bar 
Association Committee has ruled that 
an announcement stating a_ special 
branch of the law which the lawyer in- 
tends to practice is improper. Local 
committees and associations of Chi- 
cago, New York City, and New York 
Gounty and California have broadened 
the scope of the ruling making it prop- 








er for an announcement to be circulat- 


ed among attorneys only. “Conse- 
quently, the committee are now of the 
opinion that an attorney may properly 
send to lawyers only, both known and 
unknown, to them, an announcement 
which includes a statement of intention 
to specialize in a particular branch of 
the law, whether or not it be recog- 
nized a specialty, but that an attorney 
may not include such a statement in 
any announcement to be sent to any- 
one who is not a lawyer unless the 


specialty be admiralty, patents, copy- 
rights or trademarks. The exception is 
made in deference to long standing and 
custom in 


approved the particular 


fields mentioned.”’*4 

It appears that the New York Com- 
mittee recognized that announcements 
in publications primarily for lawyers 
would also be read by laymen, and 
thus would be clearly advertising. The 
committee provided that the announce- 
ment be “for a limited number of times 
in a publication published for the use 
of lawyers primarily”. There would 
seem to be a conflict with Canon 46, 
which may be greatly outweighed by 
promotion of efficient service by fel- 
low members of the Bar to their 
clients,*° 

The use of a law list, in which attor- 
neys are listed as available for pro- 
fessional service in other jurisdictions, 
is clearly improper when an attorney 
pays the publisher to have his name 
on the list, and the cost is based on the 
percentage of business given to attor- 
neys through the use of the list. A com- 
mittee was appointed in 1937 to study 
the situation and to formulate rules 
and standards governing law lists. The 
committee issued a “certificate of com- 


pliance” which makes the list a “repu- 


table” or “approved” law list in which, 


under Canon 27, a member of the 
64. Mich. Op. 28. 
65. Henry S. Drinker, Lecat Eruics 232. 


66. Opinion 182. 

67. A.B.A. Opinion 251. 

68. 209 Cal. 677, 289 P. 818. 

69. A.B.A. Opinion 249. 

70. Mich. Opinion 28. 

71. A.B.A. Opinion 71. 

72. A.B.A. Unpublished Decision #132, 
City Opinion 3. 

23. A.B.A. Opinion 284. 

74. N.Y. City Opinion 963, 

Opinion 375. 

75. Canon 46. ‘“‘Where a lawyer is engaged 
in rendering a specialized legal service direct- 
ly and only to other lawyers, a brief, digni- 
fied notice of that fact, couched in language 
indicating that it is addressed to lawyers. in- 
serted in legal periodicals and like publica- 
tions. when it will afford convenient and 
beneficial information to lawyers desiring to 
obtain such service, is not improper.” 
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American Bar Association may prop- 
erly be listed. 

There is a definite disciplinary pat- 
tern in advertising and _ solicitation 
cases, The attorney is primarily an 
officer of the court and the court has 
the inherent power to discipline its 
officers for sufficient cause.‘ Though 
statutes may state the grounds for dis- 
barment, they do not restrict or affect 
the inherent power of the court to 
deal with its officers for misconduct.** 
Disciplinary proceedings are sui gen- 
eris in that instead of being a suit be- 
tween adverse parties the court is 
making an investigation into the con- 
duct of its officers.‘5 Fhus the test in 
a disciplinary proceeding is the fitness 
of an attorney to continue to be a 
member of the legal profession by de- 
ciding whether the conduct of the at- 
torney measures up to the standards 
set by the code of ethics.*” Therefore, 
the purpose of a disbarment proceed- 
ing is not to punish the attorney but 
rather to protect the court itselfS® and 
to relieve the public of a member of 
the legal profession who is unfit to 
serve as such, in order to maintain 
the respect of the court by insuring 
that attorneys who are officers of the 
court are of good professional char- 
acter.5! Membership in the Bar has 
been described as a privilege burdened 
with condition, and one of those con- 
ditions is the maintenance of a fair 
private and professional character. 
When the condition is broken the 
privilege is lost.5? 

Due to the peculiar character of dis- 
ciplinary proceedings the following 
distinctions are usually made: (1) The 
attorney’s guilt need not be estab- 
lished beyond a reasonable doubt;%* 
“. . . full, clear, and convincing evi- 
dence” is sufficient.** (2) Though an 
attorney may not be disciplined for 
trivial causes the power is not limited 
to. cases where he would be subject to 
indictment and civil liability..° (3) 
The constitutional privilege of refus- 
ing to answer on the grounds of self- 
incrimination does not apply.*® (4) 
The constitutional privilege of trial by 
jury does not apply.** (5) Due process 
requires only that the attorney be in- 


formed of the charges against him and 
have opportunity to defend.** (6) 
There is no statute of limitations on 








disbarment actions.*® 

When an attorney is disbarred by 
a state court, he is not automatically 
disbarred by the Supreme Court of the 
United States, but the attorney must 
show cause why he should not be dis- 
barred or the Supreme Court will fol- 
low the finding of the state court that 
the character requisite to membership 


”) 


in the Bar is lacking.”” An attorney 
disbarred by a state court will gener- 
ally be prohibited from practicing law 
in sister states while disbarred either 
on the basis of comity’! or on the 
strength of the full faith and credit 
clause.*2 Though the solicitation is 
performed in State X, the courts of 
State Y have power to discipline for 
such solicitation.?* 

What discipline may an attorney 
who advertises and solicits expect? No 
concise answer can be given, for each 
case seems to turn on its own facts. 
Of course members of the Bar are re- 
luctant to criticize and bring disci- 
plinary proceedings against each other. 
However, certain factors seem to be of 
importance in determining the meas- 
ure of discipline: thus the courts may 
consider as extenuating circumstances 
the number of violations,’* the length 
of time the conduct was pursued,"” 
the age of the attorney and his ex- 
perience,’® the attitude of the attor- 


oS 


ney,” his past reputation,’* and his 


fairness in his dealings with the 
clients.” When one or more of these 
factors are in favor of the attorney, 
the court may be more disposed to sus- 
pend or merely censure rather than dis- 
bar; on the other hand, a failure to 
co-operate and an obstructive attitude 


76. See Ex parte Wall, 107 U.S. 265, 273 
2 Su. Ct. 569. 27 L. Ed. 552 (1882) 

77. See Thomas v. State, 87 Ga. App. 765 
75 S.E. 2d 193, (1953) 

78. Bar Association of City of Boston v 
Casey, 211 Mass. 187, 97 N.E. 751 (1912) 

79. Fish v. State Bar of California, 214 Cal 
215, 4 P. 2d 937 (1931). 

80. See Ex parte Wall, supra note 76 

81. See In re Sacher, 206 F. 2d. 358, (2d Cir 
1953). People v. Goodrich 79 Il. 148 (1875) 

82. People ex rel. Manpin v. Keagan, 18 
Colo. 237, 32 Pac. 424 (1893) 

83. In re Mayberry, 295 Mass. 155, 3 N.E 
2d 248, 105 A.L.R. 976 (1936) 

84. In re Rerat, 232 Minn. 1, 44 N.E. 2d 248 
105 A.L.R. 976 (1936) 

85. Wilbur v. Howard, 70 Fed. Supp. 930 
(E.D. Ky. 1947) 

86. See Johnson v. State Bar of California, 
4 Cal. 2d 744, 52 P. 2d 928 (1935). 

87. Ex parte Wall, 107 U.S. 265, 288, 2 S 
Ct. 569. 27 L. ed. 552 (1883) 

88. See Ex parte Wall, supra, note 87. 
Phipps v. Wilson, 186 F. 2d 748, 751 (7th Cir 


1951). 
. See In re Heinze, 233 Minn. 391, 47 NW 
2d 123 (1951). In re McDonald, 204 Minn. 61, 
282 N.W. 2d 677 (1938). 
90. In re Disbarment of Isserman, 345 US 
286, 73 S. Ct. 676 (1953). 
91. See Copren v. State Bar, 64 Nev. 364. 


The Problem of Solicitation 


by the attorney will subject him to 
more severe discipline. 

The courts realize that disbarment is 
a serious matter which deprives a man 
of his career and means of livelihood 
and thus they seem to be quite lenient 
for a first offense or where they feel 
the attorney did not realize or intend 
to violate the ethics of the profes- 
sion,'°° but when the attorney com- 
bines solicitation with other more se- 
rious offenses such as falsifying when 
his solicitation is investigated or con- 
cealing the facts, he will usually be dis- 
barred. It would seem that some posi- 
tive element of wrongdoing in addition 
to the solicitation or advertising or 
showing of a lack of good faith desire 
to uphold the ethics of the profession 
is necessary to justify the penalty of 
disbarment.!"! 

The classification should not be 
ethical 


standards are necessarily general. In 


thought determinative, for 
the final analysis the most important 
consideration will be the effect which 
the activity will have upon lay regard 
for the profession. 
Preventing Solicitation .. . 
General Considerations 

The consideration of measures to 
prevent the practice of solicitation is 
aided by the availability of abundant 
source material. In every major in- 
vestigation that has been conducted, 
the investigators have included in their 
report lengthy and helpful recom- 
mendations.'”* But each report would 
seem to be limited in its general ap- 
plicability by reason of its having been 
written with reference to the problems 
of but one area. 





. 183 P. 2d 833, 173 A.L.R. 284 (1947) 


92. In re Clay, 261 S.W. 2d 301, (Ky. 1953). 

93. Johnson v. State Bar of California, 4 
Cal. 2d 744, 52 P. 2d 928 (1935). 

94. See In re Maltby, 68 Ariz. 153, 202 P. 
2d 902 (1949). 

95. See Chreste v. Commonwealth, 178 Ky. 
311, 198 S.W. 929 (1917). 

96. See Recht v. State Bar of California, 218 
Cal. 352, 23 P. 2d 273 (1933). 

97. See Waterman v. State Bar of California, 
14 Cal. 2d 224, 93 P. 2d 95. 

98. See Waterman v. State Bar of California, 
supra note 97. McCue v. State Bar of Cali- 
fornia. supra note 96. 

99. Recht v. State Bar of California, 4 Calif. 
2d 79, 47 P. 2d 268 (1935). 

100. ‘Admission as an attorney is not ob- 
tained without years of labor and study. The 
office which the party thus acquires is one of 
value, and often becomes the source of great 
honor and emolument to its possessor. To de- 
prive one of an office of this character would 
often be to decree poverty to himself and 
destitution to his family. A removal from the 
bar should therefore never be decreed where 
any punishment less severe. such as repri- 
mand, temporary suspension. or fine .. . 
would accomplish the end desire.” Bradley v. 
Fisher, 13 Wall. 335. 20 L. Ed. 646 (U.S. 1871). 


101. In re Rutherford, 68 Ariz. 156, 202 P. 
2d 905 (1949). 
102. See Marq. L. Rev. 193 (1928). 
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First, the courts and the profession 
through its bar associations must be 
given specific legal bases upon which 
to proceed and deal with the unethical 
practitioner, Each statute and court 
rule should be designed to strike at the 
abuses and evils involved in the solici- 
tation of legal employment. Second, 
the system must provide a means 
whereby those charged with the re- 
sponsibility of enforcing the profes- 
sion’s ethical standards are assured 
notice of existing or threatened un- 
ethical practices. The following rec- 
ommendations are not a panacea, for 
only consistent and intelligent enforce- 
ment of the recommended rules can 
eliminate the problems caused by the 
ambulance chaser.'?* 

Soliciting or attempting to solicit le- 
gal business should be made a mis- 
demeanor by penal statute. The statute 
should be drafted to condemn solicita- 
tion whether by an attorney alone, a 
layman alone, or both working to- 
gether.'°* There seems no need to pro- 
vide that violation of this statute be 
grounds for professional discipline as 
this remedy is provided more properly 
in another recommendation dealing 
with the violations of the Canons of 
Ethics. 

This provision would serve more to 
deter ambulance chasing generally 
than to strike at any particular evil 
thereof. Its principal value lies in the 
fact that it enlists the district attorney’s 
office as an additional agency to aid 
in the discovery and prosecution of 
the practice and that it is the best 
means of dealing with laymen involved. 

The following procedural provisions 
are suggested: (1) Judicial supervision 
of retainers in personal injury cases 
should be provided. The law should 
require that a copy of any such re- 
tainer be filed with the complaint ac- 
companied by an affidavit setting forth 
facts showing how and when the re- 
tainer was obtained, and if a con- 
tingent fee is involved the percentage 

the attorney is to receive.!% 

The most important function of this 
provision is to give notice to the courts 
of methods being used in procuring 
retainers, so that questionable prac- 
tices can be eliminated before they be- 
come prevalent. The requirement of dis- 
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closure of a contingent fee serves the 
dual purpose of assuring that the 
terms of the contingent fee are settled 
before the lawyer is retained and giv- 
ing notice of exorbitant fees. This stat- 
ute is directed to the evils of overreach- 
ing and charging of unreasonable fees. 
For maximum effectiveness it would be 
essential that these retainers and affi- 
davits be reviewed by the court soon 
after their filing rather than at the 
time the case comes up for trial. 

(2) All contracts of employment of 
the attorney should be declared void- 
able at the client’s option when entered 
into within a certain number of days 
after any accident in which the client 
is hospitalized,'!°" unless made with 
the approval of the court or when ob- 
tained by solicitation. In any case ob- 
tained in a manner violating the above 
provisions, the attorney’s claim for 
compensation would be made unen- 
forceable.'°* 

This provision particularly concerns 
the evil of overreaching since the pro- 
hibition is designed to discourage the 
obtaining of retainers when the client 
is in no condition to consider the mat- 
ter objectively, The statute also would 
enable the overreached client to dis- 
charge the soliciting attorney without 
liability and thus should have a deter- 
rent effect upon the would-be-solicitor. 

(3) Plaintiff's signature on the com- 
plaint should be made a condition prec- 
edent to filing the case for trial. This 
would serve to end the practice of be- 
ginning litigation without the author- 
ization of the prospective client,'°% a 
method sometimes used to induce the 
signing of a retainer. 

(4) Judicial supervision of settle- 
ments in personal injury cases should 
be provided. This would require filing 
with the court a statement signed by 
both parties,'® setting forth the mate- 
rial facts of the alleged cause of action 
and the terms of settlement. Accom- 
panying such statement should be an 
affidavit, signed by the plaintiff, stat- 
ing the means by which the attorney 
was retained and the compensation ren- 
dered him. 

There is some duplication between 
this provision and that set out in para- 
graph (1) above because both pro- 


visions are designed part to meet 
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the same abuses. However, the particu- 
lar purpose of this requirement is that 
of providing notice of abuses peculiar 
to settlement, such as inadequate re- 
coveries and group settlements. To in- 
sure compliance, some sanction should 
be applied; non-compliance could be 
made ground for a short discretionary 
suspension of the attorneys involved. 

A code of professional ethics provid- 
ing discretionary suspension or disbar- 
ment for its violation, similar to that 
of the American Bar Association 
should be adopted by the state and local 
bar associations. This measure is 
deemed particularly desirable in that 
such codes provide a reasonably defi- 
nite siandard of conduct for members 
of the Bar. This overcomes the para- 
mount difficulty with the invocation of 
the court’s inherent power to disci- 
pline, the lack of a sufficiently deter- 
mined standard. The adoption of codes 
promulgated by bar associations allows 
the profession to set its own standards 
in the first instance. 

Finally, delegation of power to bar 


103. Reference is made to an existing stat- 
uie similar to that recommended wherever it 
is deemed [hesaative. 

104. See N.Y. Penal Law, Para. 270-a, c, d. 

105. See Rule IV-A, Rules of Superior Court 
of N.Y. Ape. Div., Ist Dept. Also see N.Y. 
suns w, Para. 474. 

106. See N.Y. Penal Law, Para. 270-b which 
makes it unlawful to solicit settlement or re- 
leases from hospitalized personal injury vic- 
tims within fifteen days after the injuries 
were sustained. 

107. It is well settled that if an attorney 
employed for the special purpose is discharged 
before the purpose is accomplished, he may 
recover in quantum meruit basis for the 
services rendered. Martin v. Camp, 219 N.Y 
170, 114 N.E. 46 (1916). 

108. See Wasservogel, supra note 29. 

109. Because one of the parties will prob- 
ably be an insurance company this prov‘sion 
is more likely to be complied with thar. may 
otherwise be the case. 
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association committees to conduct dis- 
ciplinary proceedings and recommend 
disciplinary action to the courts is 
called for.!!° This would put the job 
of initiating discipline with the pro- 
fession, and would serve to lighten the 
burden otherwise imposed upon the 
courts in the initial hearing of un- 
ethical practice cases. Nothwithstand- 
ing every conceivable condemnation, 
whether by the legislature, the courts, 
the profession, or the public, unethical 
practices such as ambulance chasing 
thrive unless constant and conscien- 
tious attention is focused upon quash- 
ing the practice before it begins. Legis- 
lature, court. and public alike are not 
able to devote the time or do not have 
the ability to serve in this capacity. 
The individual bar associations are 
probably the most effective agencies 
for discovering breaches of ethics and 


Immunity of Sovereigns 
(Continued from page 524) 


haps even greater than that of the 
sovereign. 


A counterclaim in such a situation, 
that is up to the limit of the sovereign’s 
recovery, has heretofore been recog- 
nized, and the case most frequently 
cited is that of Bull v. United States.'® 
That, however, is a case involving 
taxes, but the most often recurring situ- 
ation is the case of a marine accident, 
a collision, in which a ship of a sov- 
ereign is involved. Here it is necessary 
to consider all the circumstances and 
the fault of each party before one, can 
determine the liability of either, and 
having determined that, whether or not 
the sovereign is liable for its share. In 
such an instance, implied consent is 





bringing remedial measures to bear. 


While there is evidence to indicate 
that solicitation is still a potentially 
serious problem, it does not appear 
that the extensive inquiries necessary 
thirty years ago are again warranted. 
Yet there is still much that needs to 
be and could be done. Past experience 
has shown the need for a definite stan- 
dard of ethical conduct, violation of 
which is ground for professional dis- 
cipline and criminal prosecution. It 
has become obvious that only through 
an active bar association can unethical 
conduct in the profession be stayed 
effectively. Assuming bar associations 
are willing to perform this important 
function, additional tools with which 
the Bar may work are needed. Ex- 
perience dictates the desirability of 
giving the Bar more powers in order 


the doctrine invoked to impose liability 
or lessen the sovereign’s recovery. The 
fact of the matter is that, whether 
jurisdiction rests on implied consent, 
or the admiralty concept that the ship 
as a sentient being is at fault, or in 
a case of collision, a decision to allow 
one party to collect damages and not 
the other is so shocking to the idea of 
justice, that judges naturally will grope 
towards any solution which will pre- 
vent the creation of an obvious, even 
notorious, exploitation of an individual 
or private corporation at the hands of 
a foreign sovereign.'? 

In general, we may say that this 
type of reasoning applied more to prize 
or collision cases than to any other.!® 

At this point, we can state with con- 
viction what was the law: A foreign 
sovereign suing in the American courts 





The Problem of Solicitation 


to make its investigatory effort mean- 
ingful to every lawyer. Progress in this 
direction in the past thirty years has 
been encouraging, but it is not yet 
complete. 


From August 27, 1908, when the 
American Bar Association adopied the 
original Canons of Professional Ethics, 
to September 30, 1937, when Canon 27 

was amended, the first two sentences of 
the canon were: “The most worthy 
and effective advertisement possible, 
even for a young lawyer, and especially 
with his brother lawyers, is the es- 
tablishment of a well merited reputa- 
tion for professional capacity and fidel- 
ity to trust. This cannot be forced, and 
it must be the outcome of character 
and conduct.” 


Without knowledge of the Commit- 
tee’s purpose in deleting these words 
from the Canon, the writer suggests 
that these words convey a golden truth 
and might well be kept before every 
member of the legal profession con- 
stantly. There is no healthier nor more 
prolific success than that built upon 
the foundation of a reputation for pro- 
found rectitude.'!! 





110. This is the procedure in New Jersey, 
N.J. Rev. Rule of Court 1:16-1:17. See also 
Ore. Rev. Stat. 9.540 (1953) for holding that 
delegation is constitutional see Hinds v. State 
Bar of California, 19 Cal. 2d 87, 119 P. 2d 134 
(1941); In re Platz, 60 Nev. 296, 108 P. 2d 858 
(1940). 


111. 16 Atasama Lawyer 75 (January, 1955). 


had no immunity as to a counterclaim 
or set-off which arose out of the same 
transaction on which the sovereign 
sued, though no affirmative judgment 
could be entered. But could a counter- 
claim not connected with the subject 
matter also be pleaded? When foreign 
countries sought to assert their im- 
munity from such a counterclaim, or 


16. 295 US. 247 (1935). 

17. In 1921 Judge Mack in the District Court 
for the Southern District of New York differ- 
entiated between commercial and war vessels 
owned by governments and determined in the 
case of The Pesaro, 277 Fed. 473, that a com- 
mercial vessel was not immune from judicial 
process because owned by a sovereign govern- 
ment. 

In the same litigation, the Supreme Court, 
in 1926, L 2 | rejected this view, stat- 
ing “...the prevai ang view hes been that 
merchant ships owned and operated by a for- 
eign government have the same immunity that 
war ships have.” Berizzi Prooere Compeny v. 
Steamship Pesar@ 271 U-S. 562, 576. 

18. The doctrines, largely aod in admiralty, 
of the “one transaction” or that, since the 
action is in rem against the ship, the sovereign 
appears “voluntarily” as a claimant, or that 
in collision cases there is “impli consent” 
may together be considered as an ancient 
equ ity maxim that has suffered a sea-change: 
“He who comes into equity must do equity. * 
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freedom from liability in other such 
flagrant cases, courts protested the 
granting of immunity and many text 
writers called attention to the manifest 
injustice, !? 


Until 1955 no appeals court had 
permitted counterclaims not growing 
out of the same subject matter as the 
suit; and the Supreme Court had never 
passed upon this question. Now, the 
Supreme Court has done so and the 
law definitely is that anyone sued in 
the American courts by a sovereign 
can plead any counterclaim which he 
could plead against a private corpora- 
tion or person, and, if it is found to 
be valid, apply the amount of the 
counterclaim as an offset to defeat the 
sovereign’s claim up to the amount 
which the sovereign is entitled to re- 
cover. The case which marked this 
turning point is National City Bank of 
New York v. Republic of China,?° 


There, a foreign sovereign brought 
suit against a domestic bank to re- 
cover a bank account of an agency of 
that government. The bank interposed 
two counterclaims, each of which ex- 
ceeded the amount of the sovereign’s 
claim. Each counterclaim was based 
upon a separate written obligation of 
the sovereign and both were in default. 
The district court dismissed the coun- 
terclaims as unrelated to the original 
cause of action, The Court of Appeals?! 
made clear in its decision, although it 
realized no affirmative relief was de- 
manded, that it, nevertheless, agreed 
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with the lower court’s decision to dis- 
miss the counterclaims. Even if they 
were viewed as defensive only, they 
could not be sustained since they were 
not connected with the subject matter 
of the suit brought by the sovereign 
against the bank. In the opinion of 
both the district court and the Court 
of Appeals, such a counterclaim must 
be considered as an independent action 
against the sovereign for which it was 
entitled to have immunity if, as in this 
case, it had cared to take advantage of 
this plea. 

The Second Circuit felt bound to 
apply this view, which it considered to 
be the law, but it, too, recognized that 
the concept was subject to questions of 
natural equity and said by Judge 


Frank: 


... We have no high regard for the 
idea that, without its consent a govern- 
ment may not be sued for acts which, 
if done by a private person, would 
be actionable wrongs. But we feel 
that we must leave to Congress or the 
Supreme Court any marked diminution 
of that hoary doctrine (although, in the 
belief of many persons, it is basically 
immoral) .* 


The Supreme Court, which reviewed 
the case on certiorari, overruled these 
lower courts and in a decision by a 
divided court restored the counter- 
claims, 

The majority of the Court, speaking 


through Mr. Justice Frankfurter, said: 


... The claims of dominant opinion 
rooted in sentiments of justice and 
public morality are among the most 
powerful shaping-forces in lawmaking 
by courts. Legislation and adjudication 
are interacting influences in the de- 
velopment of law. A steady legislative 
trend, presumably manifesting a strong 
social policy, properly makes demands 
| page 360]. 


Then, as to this particular case: 
... We have a foreign government 


invoking our law but resisting a claim 
against it which fairly would curtail 





its recovery. It wants our law, like 
any other litigant, but it wants our 
law free from the claims of justice... 
[page 361]. 


The opinion refers to the long his- 
tory where the United States has pro- 
gressively relinquished its sovereign 
immunity in litigation and states: 


But even the immunity enjoyed by 
the United States as territorial sover- 
eign is a legal doctrine which has not 
been favored by the test of time. It 
has increasingly been found to be in 
conflict with the growing subjection of 
governmental action to the moral judg- 
ment. . . [ page 359]. 

The Justice points out, too, that 
there is a difference in the viewpoint 
since the days of Marshall’s famous 
decision, to indicate the growing con- 
sciousness that the granting of sover- 
eign immunity may, in many situa- 
tions, create injustice and hardship and 
is not now favored. 

In the case of National City Bank v. 
Republic of China, supra, the Court 
had an occasion to refer to the attitude 
expressed by the State Department to- 
wards the claim of sovereign immunity 
and stated: 


... Recently the State Department 
has pronounced broadly against recog- 
nizing sovereign immunity for the 
commercial operations of a_ foreign 
government, 26 Dept. State Bull. 984 
(1952) ... [page 361}. 


The document to which the Court 
refers here was a letter written by the 
Acting Legal Adviser to the State 
Department to the Acting Attorney 
General, June 23, 1952,** in which the 


19. See Chisholm v. Georgia, 2 Dall. US. 
419, 471 (1793); Wallace v. United States, 142 
F. 2d 240, 243 (2d Cir.), cert. denied, 323 U.S. 
712 (1944); United States v. Wilder, 28 Fed. 
Cas. 601, No. 16,694 (C.C.D. Mass. 1838); 
Bishop, Editorial Comment, New United States 
Policy Limiting Sovereign Immunity, 47 Am. 
Jour. Inti., L. 93 (1953); Borchard, Govern- 
mental Liability in Tort, 34 Yate L. J. 1, 129, 
229 (1924-25), Governmental Responsibility in 
Tort, 36 Yare L. J. 1, 757, 1039 (1926-27). 

20. 348 U.S. 356 (1955). 

21. Republic of China v. National City Bank 


of New York, 208 F. 2d 627 (2d Cir. 1953). 
22. 208 F. 2d at 630. 
23. 26 DeparTMENT oF State Buti. 984-85 


(1952). 
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distinction is made between sovereign 
or public acts, jure imperii and private 
acts, jure gestionis. While this is a 
valid distinction, it is sometimes difh- 
cult in practice to make the determina- 


~ 


Revitalizing Citizenship 
(Continued from page 520) 

first article was the Declaration of 
Rights, containing sixteen sections. The 


first section reads: 


That all men are by nature equally 
free and independent, and have certain 
inherent rights, of which, when they 
enter into a state of society, they can- 
not, by any compact, deprive or divest 
their posterity; namely, the enjoyment 
of life and liberty, with the means of 
acquiring and possessing property, and 
pursuing and obtaining happiness and 
safety. 


The principal author of this Declara- 
tion of Rights was George Mason. It 
has been said, “The idea was Locke’s 
but the felicitous expression was 
Mason's.” 

One by one the other states adopted 
a Bill of Rights. In 1780, Massachusetts 
adopted one and finally New Hamp- 
shire in 1784. For a detailed study, 


read The Birth of the Bill of Rights by 
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governmental act 


tion between a purely g 


and one which may be considered an 
ordinary business transaction carried 
on by a sovereign government.** Truly 
every act of a sovereign government 
must be for the benefit of the people, 
the purpose of all free governments. 
The economic competence of one 
country is now of great concern to all 
of its allies and the government as the 
spokesman and agent of the welfare of 
the people in each country is sure to 
extend its activities as a sovereign into 
the realm of others. Far from being 
deplored, this is to be encouraged but, 
to prevent friction from developing be- 
tween governments, the circumstances 
require the definition of the rights and 
immunities of a friendly sovereign 


when acting outside his own domain. 


Robert Allen Rutland (published in 
1955 by The University of North 
Carolina Press). (See other books 
listed above). 

In the Constitutional Convention at 
Philadelphia, many delegates, led by 
George Mason, of Virginia, insisted 
that the new Constitution of the United 
States should contain a Bill of Rights 
because they feared the states would 
be swallowed up by the central govern- 
ment and the Bills of Rights of the 
various states would be no further 
protection. But they were unsuccessful. 
Several reasons were advanced why it 
was not necessary, the principal reason 
being that the states would protect 
individual rights. These reasons are 
fully discussed in Paper 84 of The 
Federalist. 

There was strong opposition to the 
Constitution in many states, the 
strongest opposition being based on the 
lack of a Bill of Rights. 


Massachusetts was the first state 
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The content of the Oslo resolution is 
not new; it should not be startling. It 
is an effort empirically to define the 
sphere of influence which a foreign 
government may exercise and the area 
within which immunity may or may 
not be granted. Thus, separated from 
the facts of any case, it is hoped the 
resolution may become a rule of de- 
cision in many cases. Perhaps this 
resolution will, if adopted, tend to have 
the same effect ascribed to the stone- 
walls between the fields of the farmers 
of New England: “Good fences make 





good neighbors.’ 


24. For a discussion of the difficulty of in- 
terpretation, see Brandon, The Case Against 
the Restrictive Theory of Sovereign Immunity, 
21 Insurance Counset JournaL, 11 (January 
1954) 

25. Frost. Robert. Cottecrep Poems, (Henr 
Holt Co., New York, 1941), Mending Wall, 
page 47. 


which ratified the Constitution with 
recommendations for amendments to 
include a _ Bill of Rights. Others 
followed. In Virginia, again led by 
George Mason, the opposition was so 
strong that ratification was secured 
only by the adoption of recommenda- 
tions for a Bill of Rights to be added 
to the new Constitution. 

New York was the llth state to 
ratify (with recommendations for a 
Bill of Rights), and the Continental 
Congress passed a resolution on Sep- 
tember 13, 1788, to put the Constitu- 
tion into operation. 

The First Congress met in 1789. 
True to his promise, James Madison, 
on May 25, began his work to secure 
the necessary amendments. He per- 
sisted and on September 25, 1789, 
twelve amendments were adopted and 
sent to the states for ratification, ten 
of which were ratified and became our 
“Bill of Rights”. Virginia ratified on 
December 15, 1791. As Virginia 
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framed the first Bill of Rights, so its 
ratification assured one for the United 
States. 

Space does not permit a study of 
each of the ten amendments. We some- 
times hear about the First—freedom of 
speech, press and religion. One clause 
of the Fifth Amendment has often been 
invoked during the past ten years. 
But when have you heard about the 
Ninth and Tenth Amendments? They 
are the keystone of the arch of the 
Bill of Rights. Here they are: Read 


and cherish them: 


Ninth Amendment 

The enumeration in the Constitution 
of certain rights shall not be construed 
to deny or disparage others retained 
by the people. 

Tenth Amendment 

The powers not delegated to the 
United States by the Constitution, nor 
prohibited by it to the States, are re- 
served to the States respectively, or to 
the people. 


These are the real safeguards of 
all the others. By ignoring them the 
“interstate commerce” clause of Article 
1, Section 8, Clause 3 of the Constitu- 
tion has been expanded and the term 
twisted until almost any activity within 
any state can be controlled by the 
Federal Government. Individual rights 
are endangered by treaties and ex- 
ecutive agreements (the latter not 
authorized by the Constitution). Now 
“educationists” seek federal control of 
schools, which can be accomplished 
only by ignoring the Ninth and Tenth 
Amendments, since schools are strictly 
a local problem. Perhaps these in- 
dividuals mean well, but Justice 
Brandeis warned us against such “do- 
gooders”. In his dissenting opinion in 
Olmstead vy. U. S., 277 U.S. 478, he 


said in part: 


Experience should teach us to be 
most on our guard to protect liberty 


when the government’s purposes are 
beneficent. Men born to freedom are 
naturally alert to repel invasion of 
their liberty by evil-minded rulers. The 
greatest dangers to liberty lurk in in- 
sidious encroachment by men of zeal, 
well-meaning, but without understand- 
ing.... The makers of the Constitution 

. sought to protect Americans in their 
beliefs, their thoughts, their emotions 
and their sensations. They conferred, 
as against the government, the right to 
be let alone 
of rights and the right most valued by 
civilized man... . 


the most comprehensive 





Ask yourself “What of our Bill of 
Rights? What do I know about it? 
What am I doing to uphold, preserve, 
and defend it?” 


The Call to Action 


May the Great Ruler of Nations... 
inspire a returning veneration for that 
Union which, if we may dare to pene- 
trate His Design, He has chosen as the 
only means of attaining the high desti- 
nies to which we may _ reasonably 
aspire. 

—Andrew Jackson, 1832 


Liberty has a price. It is listed at 
the end of the Declaration of Inde- 
pendence: “And for the support of 
this Declaration, with firm reliance on 
the protection of Divine Providence, 
we mutually pledge to each other our 
Lives, our Fortunes, and our sacred 
Honor.” 

You may ask—what can I do? J. 
Edgar Hoover, Director of the Federal 
Bureau of Investigation, points the way 
in the following article, originally 
published in This Week Magazine, July 
1, 1956, and extensively reprinted 
(copyright 1956 by the United News- 
paper Magazine.) It is entitled “Amer- 
ica Needs Full Time Patriots”: 


There is no place in America for 
part-time patriots. If our nation is to 
live, if we are to continue to enjoy the 
fruits of liberty, we can do no less 
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than follow the example of the men 
who won that freedom for us. Freedom, 
while a heritage, must be rewon for 
each generation. 

With complete selflessness and with 
blazing intensity of spirit, our fore- 
fathers dedicated their lives first to 
securing and then to maintaining, free- 
dom. They knew at first hand that life 
without freedom is intolerable. And so 
they dreamed of freedom, fought for 
freedom, lived for freedom, breathed it 
and spoke of it, prayerfully and with- 
out self-consciousness. 

Benjamin Franklin could say simply 
and eloquently, “Where Liberty dwells, 
there is my country.” And when the 
salute of cannon in celebration of the 
Fourth of July reached his ears, a 
dying John Adams could arouse him- 
self long enough to murmur “Independ- 
ence forever!” 

Independence, freedom, liberty—are 
words that ring like exulting bells! 
Today we need such bells to be rung. 
This nation is face to face with the 
gravest danger ever to confront it. The 
menace of Communism is no simple, 
forthright threat. It is a sinister and 
deadly conspiracy which can be con- 
quered only by an alert, informed citi- 
zenry dedicated to the preservation of 
the principles on which America was 
founded. 

If our nation is to retain its liberty 
in the future, now, as never before, its 
citizens must understand that the in- 
escapable price of freedom is eternal 
vigilance. And eternal vigilance, with 
dedication to its cause, brings unity 
and strength in time of crisis. 


May each citizen of the United 
States have the intellect to know, and 
the faith to believe in, the great 
principles of individual freedom and 
self-government; the courage to assume 
his responsibilities and the diligence 
to do his duty “to protect, preserve 
and defend” the Constitution of the 
United States and the Constitution of 
his own state! 


For what avail is plough or sail, or 
land—or life itself—if freedom fail. 
—Ralph Waldo Emerson 
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Charitable Exemption 
(Continued from page 529) 
ment, such inequality is not equity in 
taxation.** Moreover, it differs only 
in method from a disbursement of 
government funds.?* It therefore can- 
not be sustained at law except when the 
public interest is served in much the 
same manner as when public funds are 
properly expended. 

In the case of an institution whose 
sole reason for existence and whose 
entire activity is charitable in the gen- 
erally accepted legal sense, which, as 
has been explained above, includes the 
advancement of religion and the ad- 
vancement of education, there is a 
presumption that a public interest is 
served when such an institution is ex- 
empted from tax. Except in the case of 
strictly religious organizations, this 
presumption arises from the fact that 
the institution performs essential serv- 
ices, the burden of which otherwise 
would fall upon the government. Or 
put it this way: institutions devoted to 
and operated for such purposes are 
public institutions devoted to public 
purposes.*” As such, they meet this 
test for exemption. 

Because of the doctrine of separation 
of church and state, these same circum- 
stances, however, do not prevail in the 
case of a church or other organization 
which engages solely in activities that 
per se are religious or, if there are any 
other activities, they are incidental to 
activities per se religious, for there is 
no occasion for the burden of these 
activities to fall upon the government. 
Nonetheless, there is a presumption 
that the exemption of such an organiza- 
It is a 
presumption which springs from the 
fact that the advancement of religion 


tion serves a public interest. 


is generally recognized as fundamental 
to our way of life, for we are a people 
who do not agree with the agnostic 
views of Robert G. Ingersoll or with 
the teaching of Karl Marx that re- 
ligion “is the opium of the people”. 
Instead, we believe in a government 


that guarantees the right to religion 
and to religious freedom. These re- 
ligious objectives are accomplished 
only by public institutions that are 
established and maintained otherwise 
than by government. These institutions, 
when recognized by law as religious, 
are of a public character and therefore 
serve a public interest. 

There also may be a constitutional 
issue, the avoidance of which may 
justify exempting strictly religious 
organizations. This is because it is by 
no means certain that activities re- 
ligious per se may be taxed or that 
income incidental to such activities 
may be taxed, especially when the rates 
are as high as the present federal rates. 
Thus, for more than one reason, and 
despite the fact that the advancement 
of religion is charity in the legal sense 
of the term and is protected by the law 
of charitable uses and other laws, there 
is a sound basis for saying that an 
exemption depends upon a _ distinct 
aspect of public interest where it ap- 
plies to organizations that are religious 
per se or are exclusively so except for 
incidental secular activities. 

But when an organization is engaged 
chiefly in secular activities not pro- 
hibited to government for religious 
reasons, though it may accomplish a 
religious objective of some kind, an 
exemption of the organization, if prop- 
erly made, ought to rest upon the 
ground that the organization performs 
essential services, the burden of which 
otherwise would fall upon government. 
In short, the test should be the same as 
that applied to educational and other 
non-religious charitable organizations. 

Whether the public interest is served 
by an exemption, of course, is a matter 
of opinion—this is to say, it is a matter 
of generally accepted opinion, and not 
what a particular group or segment of 
the people may think. In predicting 
this opinion, the courts are the final 
arbiters. Their seemingly difficult task 
is simplified in state taxation by the 
presumption, which the law accepts, 


"that the public interest is served where 


the organization is charitable in the 
legal sense of the term as defined by 
the state which grants the exemption. 
In federal taxation, there is a similar 
presumption when the organization is 
charitable in the legal sense of the 
term as generally accepted throughout 
all the states. 


The Organizational Test 

For an organization to be regarded 
as charitable within the intendment of 
must be 


both organized and operated exclu- 


the exemption, however, 
sively for charitable purposes. Thus, it 
does not come within the exemption, 
if it is neither organized exclusively nor 
operated exclusively for such a purpose 

or if it is organized but not operated 
exclusively for such purposes—or if it 
is operated but not organized exclu- 
sively for such purposes.*° In any 
given case, it therefore is important to 
determine at the outset whether the 
organizational test is met. If it is not, 
the exemption may be disallowed for 
that reason alone, without necessarily 
considering the nature of the actual 
activities. 

If this were not the case, the exemp- 
tion would not be administratively 
feasible. If it were not for the organi- 
in other 
words, if exemption were disallowed 


zational test in the exemption 


only when an organization does not 
operate exclusively for charitable pur- 
poses—the Internal Revenue Service 
would have an enormous task of audit- 
ing the activities of organizations 
claiming exemption. Indeed, in some 
cases, a proper determination perhaps 
could not be made without monitoring 
uity in taxa- 
oeln, 262 Mo. 


27. Conversely, “equality is 
tion”. St. Louis Lodge, etc. v. 
444, 171 S.W. 329. 

28. Certainly, an exemption does not differ 
from a remission or abatement of tax. State 
ex rel. Richards v. Armstrong, 17 Utah 166, 
53 Pac. 981; The Life Association of America 
v. Board of Road Assessors, 49 Mo. 512; Hogg 
v. Mackay, 23 Oregon 339, 31 Pac. 779. 

29. For example. educational institutions are 
said to be devoted to public purposes. State v. 


Carleton College, 154 Minn. 280, 291 N.W. her 2 
People v. Sayles, 23 Misc. 1, 50 N.Y. Supp. 
State v. Fisk University, 87 Tenn. 233, 10 S. 
284. 


30. Greiss v. United States (D. C., Ill.) 147 
F. Supp. 505. 
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at least the primary actions of the 
organization. 

In providing a dual test for exemp- 
tion, Congress must have been aware 
of this situation. And it must have 
included the organizational test to 
minimize the burden of administering 
the exemption. By this scheme, when 
an organization is truly organized ex- 
clusively for charitable purposes, there 
is considerable assurance that it will 
be operated exclusively for such pur- 
poses. If it is not so operated, its non- 
charitable acts are ultra vires. And 
ultra vires acts, especially if substantial, 
may be serious matters, giving rise to 
consequences such as these: 

First, the organization loses its ex- 
emption as a charity, because it is not 
being operated exclusively for chari- 
table purposes. 

Second, contributions to the organi- 
zation are not deductible. 

Third, where organization funds 
have been used to carry on non-chari- 
table activities, it may be that the 
parties responsible for such activities 
are to be regarded as having in sub- 
stance and effect converted the funds 
to their personal use, in which event 
there also is a question whether they 
are subject to tax on the amount of 
the funds so converted by them. 

And last, since organizations that 
are charitable in the legal sense are 
public organizations, there is the right 
which the state may have to take 
action to compel a restoration of the 
misused funds. 

Thus, all things considered, when an 
organization is as a matter of law or- 
ganized as a charity—which it should 
be, if the exemption is properly allowed 

and if the officers of the organization 
fully appreciate their responsibility, 
there should be little occasion to ex- 
amine the actual operations of the 
organization, for our citizens who are 

well advised are for the most part law- 
abiding. Hence, where the organiza- 
tional test is met in such cases, it gen- 


erally can be assumed that the organi- 
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zation will be operated for charitable 
purposes. And, to this extent, the ad- 
ministration of the exemption is a 


simple matter. 


The Organization’s Charter 

Whether the first part of the dual 
test for exemption is met—that is, 
whether a given organization is or- 
ganized exclusively for charitable pur- 
poses—must be judged by its articles 
of organization and by-laws rather 
than by declarations of its officers or 
the method by which it conducts or has 
conducted its affairs. This, | may add, 
is the position®! which the Service took 
almost forty years ago, and it has 
never been revoked or modified. 

It is a position which has been 
approved by the Court of Appeals for 
the Second Circuit.** It accords with 
a statement of the corresponding court 
for the Seventh Circuit** that the 
“character of the corporation and the 
purpose for which it was organized 
must be ascertained by reference to 
the terms of its charter”. The Ninth 
Circuit** took the same view, stating 
that the “purpose of an organization 
must be determined from the purpose 
declared in the instrument creating it”, 
and, in reaching this conclusion, cited 
a number of supporting authorities. 
What is even more significant, the 
Supreme Court*® not only adopted this 
view but also elaborated upon it by 
pointing out that “The parties are not 
at liberty to say that their purpose was 
other or narrower than that which they 
formally set forth in the instrument 
under which their activities were con- 


ducted.” 


31. O.D. 190. 1 C.B. 194 

32. Sun-Herald Corp. v. Duggan, 73 F. 2d 
298 

33. Harrison v. Barker Annuity Fund, 90 F. 
2d 1286. 

24. Northwestern Municipal Association v. 
United States, 99 F. 2d 460. 

35. Helvering v. Coleman-Gilbert Associates, 
296 U.S. 369. 

36. Roche’s Beach, Inc. v. Commissioner (2d 
Cir.. 1938), 96 F. 2d 776; C. F Mueller Co. v. 
Commissioner (3d Cir., 1950), 190 F. 2d 120; 
Commissioner v. Battle (5th Cir., 1942), 126 F. 
2d 405. 

37. Paddington Burial Board v. Commissioner 
of Inland Revenue (1884). 13 Q.B. 9, 2 Great 
Britain Tax Cases 46. For the earlier case, see 


The Destination Theory 

Some courts have tried to circum- 
vent the rule respecting the effect of 
the corporate charter or articles of 
organization by determining that the 
exemption for charitable organizations 
applies to organizations whose income 
is destined for charity.“ This destina- 
tion theory was rejected by the English 
courts more than seventy years ago. 
For example, in one case** the court 


said: 


When once you have the fact that a 
profit is made, that is taxable under 
the Income Tax Act, and it is perfectly 
immaterial since the case of the Mersey 
Docks v. Lucas what is the destination 
of that profit, when the profit is once 
made. 


One fallacy in the destination theory 
is that it is in conflict with the principle 
of taxing income to the party who 
earns it.** For this reason, it has not 
been generally accepted by our courts 
in applying the exemption provisions. 
Indeed, the Court of Appeals for the 
Ninth Circuit has on three occasions** 
disavowed the destination theory. Even 
the Second Circuit which decided the 
Roche’s Beach case later made it clear 
that it did not intend to go overboard 
for the theory and only meant to say 
that the charter is not the only test.+” 


Be that as it may, even if the de- 
cisions applying the destination theory 
had been sound, they would not be 
applicable now, for they involved the 
statutes as they existed prior to the 
1950 amendment. By this amend- 
ment,! Congress definitely repudiated 
the theory. In doing so, both the House 


Mersey Docks Harbour Board v. Lucas (1883), 
8 App. Cas. 891, 2 Great Britain Tax Cases 25. 

38. This principle was settled in Lucas v 
Earl, 281 U.S. 111. 

39. Ralph H. Eaton Foundation v. Commis- 
sioner, 219 F. 2d 527; Squires v. Students Book 
Corp., 191 F. 2d 1018; and Riker v. Commis- 
sioner, 244 F. 2d 220. In the Riker case, the 
Supreme Court on October 14, 1957, denied the 
taxpayer's tition for certiorari. 

40. Sun-Herald Corp. v. Duggan, 160 F. 2d 
475, which invoked ‘the same taxpayer as in 
the case cited in footnote 32. 

41. See next to the last paragraph of § 101 
I.R.C. 1939, as added by § 301(b), Rev. Act of 
1950. For present corresponding provision, see 
§ 502, I.R.C. 1454. 
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and the Senate committees explained 
that the amendment was to prevent the 
exemption of a trade or business on 
the ground that an exempt organization 
receives the earnings. 

More than this, the committee re- 
ports on the bill significantly scotched 
the validity of the destination rule by 
stating: “/n any case it appears clear 
to your committee that such an organi- 
zation is not itself carrying out an 
exempt purpose.” Thus, it seems that 
in the opinion of the two committees,*? 
the destination theory was erroneous 
and never reflected the intent of 


Congress. 


The Operating Test 

Despite the emphasis which | have 
placed upon the organization aspects, 
it does not follow that less significance 
is to be attached to the nature of the 
operations conducted by an organiza- 
tion which claims exemption as a chari- 
table organization. For an organiza- 
tion’s activities to be charitable within 
the intendment of the exemption, they 
too must meet the general require- 
ments described above. This is to say, 
its activity cannot be regarded as 
charitable if the organization is not a 
valid public charity in the legal sense 
of the term. Nor may operations be 
treated as charitable within the intend- 
ment of the exemption unless they are 
charitable within the generally accepted 
meaning of the term. And lastly, unless 
the activities are strictly religious ex- 
cept for incidental secular operations, 
the organization must perform services 
which give rise to a legal presumption 
that the public interest is served, if 
the exemption properly may be allowed. 


The Problem Cases 


In the final analysis, the gist of what 


I have said is that the exemption must 
be applied according to legal principles 
and rules, if, as must be the case in a 
country such as ours, the rule of law 
is to prevail. Any other course would 
leave too much to the whim of an ad- 
ministrator. The main purpose of the 
preceding discussion therefore is to 
emphasize that there are long-estab- 
lished rules which, I believe, are 
brought into operation by the exemp- 
tion. The organizational test is empha- 
sized because it is too often ignored. 
If it were not, there would be fewer 
claims for exemption. On the other 
hand, to recognize the rules which 
ought to be applied is to provide 
greater certainty for the organizations 
which are truly charitable. Or put it 
this way: actually the shortcomings 
and the occasions for misunderstand- 
ing are in cases where lawyers should 
generally agree that exemption should 
not be allowed. Indeed, the cases 
which are outstanding in this respect 
may be divided into four general 
categories: 

In the first place, there are the cases 
in which the purpose of the organiza- 
tion as stated in the articles of organi- 
zation is too vague and indefinite to 
be valid and enforceable for any pur- 
pose, much less for a charitable pur- 
pose, as, for example, is the case where 
a trust is established “to promote the 
best interests of the people, all in the 
discretion of the trustees”. Obviously, 
in such cases, when the trust, founda- 
tion or other organization is null and 
void, it cannot be exempt as a charity. 

Secondly, when a trust, foundation 
or other organization is created, there 
is a tendency to include considerable 
general language in describing the pur- 
pose of the organization so that the or- 


ganization will have ample power and 
authority to carry on various activities. 
This tendency no doubt may be sound 
in many cases where the law of chari- 
table uses is not involved. At times, 
some of the provisions may be so in- 
definite that they have no legal con- 
sequence. Hence, if the other pro- 
visions are exclusively charitable, an 
exemption properly may be allowed. 
On the other hand, where, as is more 
often the case, the organization has a 
stated valid, charitable purpose of 
some kind but a non-charitable pur- 
pose also is stated or the specification 
of the purpose is otherwise not sufficient 
to restrict the organization to exclu- 
sively charitable activities, it follows 
that exemption is to be denied. 

A foundation or organization to 
“educate” the public may come within 
this category, for, on the one hand, it 
may be impractical, if not impossible, 
to specify the nature of the activities 
in sufficient detail to include only 
those activities that are per se educa- 
tional or charitable and, on the other 
hand, the terms employed may be so 
general and so devoid of legal sig- 
nificance that the organization may 
engage in civic, political or propaganda 
activities as distinguished from exclu- 
sively educational or charitable opera- 
tions. Moreover, when “education” of 
the public deals with a subject for 
legislative or other political action, no 
matter how non-partisan it purports 
to be, it may collide with the general 
rule in the law of charitable uses which 
looks with distinct disfavor upon ex- 
empting any form of political activity 
or any activity, the ultimate purpose of 
which may only be attained by chang- 
ing existing law or by other political 


42. See committee reports in 1950-2 C.B. 412, 
509. 
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action,*® 

Thirdly, there are cases in which the 
stated purpose definitely is not synony- 
mous with a charitable purpose, but 
where there is evidence which allegedly 
shows a charitable intent by the party 
or parties creating the organization. 
In such a case, an interested party 
may take action before a court of 
chancery that will in effect result in 
reforming the stated purpose so that it 
clearly conforms with the charitable 
intent. However, until such an action 
is taken, it is not certain that the 
organization is charitable, and a claim 
for exemption is premature if it is 
filed before the action is taken and the 
court has made ceriain that the organi- 
zation is charitable. 

Fourthly, confusion arises because 
there is some thought in sophisticated 
tax planning that the exemption for 
charitable organizations may be uti- 
lized to avoid taxes while at the same 
time the creator and benefactor of the 
organization retains certain advan- 
tages. This fallacious theory perhaps 
may best be epitomized by the con- 
tention that a “private charitable or- 
ganization” may be exempt from tax, 
for in the legal sense there is no such 
thing as a private charitable organi- 
zation. For an organization to be 
classified as charitable, it must be a 
public charity. 

On the other hand, it may be that 
the tax planner does not ignore the 
organizational test. Indeed, the litera- 
ture on the subject indicates that he 
may intend strict compliance in this 
respect. If this is the case, then it may 
be that he departs from a true charity 
when he assumes that a charitable or- 
ganization may so conduct its affairs 
that it gives its benefactor an advan- 
tage, as, for example, when the organi- 
zation makes marginal or other pur- 
chases of stock of a given corporation 
in order to aid the organization’s bene- 
factor to acquire or maintain control 
of the corporation. Indeed, in what 
has been said above, it is implicit that 
stock manipulations by an organization, 
whether or not for the benefit of its 
benefactor, must constitute charitable 
activities if the operational test is to 
be met. And, | may add, there are 
cases in which it is very difficult, if not 
impossible, to meet this test. 
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Common weaknesses in problem 
cases.—F rom the administrative stand- 
point, problem cases, whether or not 
within the above-described categories, 
have certain common weak spots. In 
the first place, an outstanding weak- 
ness in all of these cases is that the 
application for exemption rarely is ac- 
companied by a brief setting out the 
authorities and legal argument in sup- 
port of the application on the issues 
discussed above or any other issues in 
the case. Indeed, the applicant seldom 
takes cognizance of the issues dis- 
cussed above. 

Also, though a court of the state in 
which the organization is created may 
have jurisdiction to superintend the 
administration of the organization, the 
officers of the organization usually 
have taken no steps to have the court 
construe the terms of the instrument 
by which it is created so that their 
powers and duties will be reasonably 
well defined. 

Further, though the beneficiaries of 
the organization in a problem case 
usually are not named and though the 
attorney general of the state may be 
required by law to enforce all chari- 
table organizations and he may be the 
sole legal representative of the indefi- 
nite beneficiaries, there is no showing 
that he has any knowledge of the appli- 
cation for exemption, much less that he 
regards the organization as charitable 
or that he has been joined in any way 
which permits his full participation in 
any aspect of the case which in his 
opinion may tend to jeopardize his 
views on matters of concern to him. 
This is not to say that the attorney 
general should in all cases, or in all 
problem cases, be joined in the applica- 
tion for exemption. My only purpose 
is to point up the fact that, not- 
withstanding the absence of the attor- 
ney general’s views or of the views of 
the state court, the applicant usually 
makes no appropriate reasonable effort 
to assure the administrators of the ex- 
emption that the organization or its 
activities are valid under state law. 


In Conclusion 

Now from what has been said it 
follows that the federal exemption for 
charitable organizations is for the most 
part not veiled in uncertainty. Many 


organizations are exempted without 
any serious contention that they should 
not be. And other organizations may 
without reasonable criticism be denied 
the exemption under legal concepts 
clearly regarded as applicable in in- 
come taxation. Between these two 
opposites there is, however, an area 
of controversy and misunderstanding. 
At times the confusion may be due to 
doubts as to the facts rather than differ- 
ences of opinion about the principles 
and guiding standards to be applied. 
On the other hand, there are other 
occasions where there may be a tend- 
ency to rely upon social generalizations 
expressed in emotional terms rather 
than accepted rules of law and the facts 
pertinent to the application of these 
rules, 

Difficulties of this nature, together 
with pure differences in legal opinion, 
are not strange to the profession of 
law. On the contrary, they epitomize 
the general path of the law on many 
subjects, for the extent to which we 
are in general agreement under a given 
title of law is in the main a matter of 
degree which varies according to the 
progress of the law under the title. The 
fact that the exemption provisions have 
not produced a large volume of litiga- 
tion may be some indication that our 
disagreements in respect of it are not 
great. In short, it may be that we are 
making good use of the legal concept 
of charity which we have inherited 
from centuries of development. And it 
may be, as I believe to be the case, 
that our main problem is to recognize 
the obvious rather than to conceive 
something new. 





43. Slee v. Commissioner, 42 F. 2d 184; Estate 
of Anita McCormick Blaine, 22 T.C. 1195. And 
in the law of charitable uses (Jackson v. 
Phillips, 14 Allen (Mass.) 539; Bowditch v. 
Attorney General, 241 Mass. 168, 134 N.E. 796) 
as well as in British income taxation (National 
Anti-Vivisection Society v. Inland Revenue 
Commissioner, [1948] A.C. 31, 28 Great Britain 
Tax Cases 311; Inland Revenue Commissioners 
v. Temperance Council, 42 T.L.R. 618, 10 Great 
Britain Tax Cases 748) and in federal income 
taxation (Slee v. Commissioner, supra; Estate 
of Marshall v. Commissioner, 147 F. 2d 75; 

state of John B. Sharpe v. Commissioner, 148 
F. 2d 179), it is clear that a trust to bring 
about a change in law is not charitable. 
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Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





é 


BEN GARCIA, EXAMINER OF QUESTIONED 

handwriting, typewriting and inks. Qualified ex- 
pert, 15 years’ experience. 810 E. & C. Building, 
Venver, Colorado. Phone: AComa 2-2360. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5.1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualiticd 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM H. QUAKENBUSH—30 YEARS’ EXPE 

rience in the disputed document field. Qualified 
ail courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Kox 424, Lawrence, Kansas. 





KARL SCHOTTLER, St. Louis, Mo., Telephone 
GArfield 1.3399. Scientific Technique in Docu- 
ment Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem- 
ber Scientific Staff, National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394 





HERBERT J. WALTER, EXAMINER AND 
photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
Chicago 2. 
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POSITIONS WANTED 





CHICAGO ATTORNEY, 30, SINGLE, SEEKS 
opportunity law firm, corporation. B.S., LL.B., 
LL.M. IN LABOR LAW, LL.M. in Taxation. 


Five years’ experience. Box 8JN-1. 





ATTORNEY, A.B., LL.B. (MICHIGAN), 34, 

married, 11 years’ practice, one employer. Ad- 
mitted: Ohio, Fiorida, USCA(DC), US Sup. Ct. 
Box 8JN-2. 





ATTORNEY, ILL. BAR: AGE 33; 6 YRS. gen- 

eral corporate experience with well known Chi- 
cago law firm; 2 yrs. Assistant U.S. Attorney; 
desires position with bank or corporation. Will re- 
Box 8JN-3. 


locate. 


SEEKING POSITION TEACHING LAW. A.B., 

LL.B., J.D., Coif, Law Review, Phi Kappa Phi. 
Board experience legal research, appellate briefing. 
Past 20 years have specialized all phases commer- 
cial law; well versed in law of Contracts, Sales, 
Negotiable Instruments, Corporations, Agency, 
Security Transactions, etc. Prefer law school in 
New England, New York or mid-Atlantic states. 
Box 8JN-4. 





LAWYER, 35, FEDERAL JUDICIAL CLERK 
ship, Internal Revenue and private practice ex- 
perience; firm or corporation. Box 8JN-5. 





TRIAL LAWYER, 45—20 YEARS’ ACTIVE 

experience for plaintiffs and defendants in all 
courts. Prefers practicing in West or far West. 
$15,000 minimum. Box 8JN-6. 





ATTORNEY-ENGINEER, 32, LL.B. NEW 

York; B.S. General Engineering. 4 years’ gen- 
eral practice, 5 years’ Naval Officer service. De- 
sires association with firm or corporation in South 
or West. Box 8JN-7. 


ATTORNEY, BACKGROUND IN CHIEF 
Counsel's office, Internal Revenue Service, desires 
association with lawyer or law firm. Box 8JN-9. 





GOVERNMENT LAWYER, EXPERIENCED 
in tax work, desires responsible position in legal 
department of corporation. Box 8JN-10. 





MISCELLANEOUS 





BUSINESS CARDS. RAISED PRINTING ON 
quality papers. 1,000—-$4.50. Samples. Polart 
Services, 20115 Goulburn St., Detroit 5, Michigan. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED - 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAILABLE 
for consultation and court testimony. Box 


6JL-2. 





CONSULTING BIOLOGISTS POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 


CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 7S-1, 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C 
REpublic 7-7866. 





WASHINGTON SPECIALISTS 

information on Federal Government activities, 
business, legislation, atomic energy, procedures, 
claims, contracts; obtain documents, old 
photostats, clearances, latest regulations, opinions; 
expediting, research, liaison services, etc. Write 
P.O. Box 23, Washington 4, D.C. 


DEVELOP 


records, 


FEDERAL LEGISLATIVE REFERENCE 

Service—A unique research service specializing 
in background and history of all Federal legislation. 
An invaluable savings in time and money for in 
dividual practitioner and company counsel. Objec 
tive analysis only. Full details on request. 1513 


26th St. NW., Washington, D.C. 





SPANISH LEGAL DOCUMENTS TRANSLAT 

ed by Francisco Tello and Thomas W. Nielsen 
$25.00 per page. Nielsen, Supreme Court, Bis 
marck, North Dakota. 





WANTED TO BUY 





UNITED STATES STAMP-COIN COLLEC 
tions-Accumulations purchased. Private Collector. 
Henry Blumberg, Little Falls, N. Y. 





St. Louis 


Regional Meeting 
(Continued from page 547) 


evening, June 13. Senator Ervin re- 
ceived his LL.B. degree from Harvard 
Law School in 1922. He has been 
Judge of Burke County Criminal Court, 
Judge of the North Carolina Superior 
Court and Associate Justice of the 
North Carolina Supreme Court. He 
has been a United States Senator since 
1954. Senator Ervin is a member of 
the Senate’s Armed Services, Govern- 
ment Operations and Judiciary Com- 
mittees. The Committee on Government 
Operations, under the chairmanship of 
Senator McClellan, has been much in 
the limelight during recent months. 
Mr. Conway received his Juris Doctor 


degree from the University of Iowa in 
1931 and is engaged in the general 
practice of law in Osage, Mitchell 
County, lowa. He has acquired a well- 
earned reputation as an interesting and 
humorous speaker throughout the Mid- 
west. Mr. Conway’s topic will be 
“Observations of a Country Lawyer”. 

On the lighter side, tickets are avail- 
able for a baseball party on Wednesday 
night to view the St. Louis Cardinals- 
Cincinnati Reds game at Busch Stadium 
on Wednesday evening. Those inter- 
ested in attending this game should get 
their ticket reservations in as soon as 
possible. On Thursday noon there will 
be an Assembly luncheon, with Mr. 
Conway as the speaker, and on Friday 
noon the various law fraternities and 
alumni associations will 


law school 


600 American Bar Association Journal 


have luncheons. The mai banquet is 
Friday evening with Senator Ervin as 
the speaker. 

A highlight of the social side of the 
meeting will be Thursday evening. The 
participating lawyers and their ladies 
will partake of a buffet supper on the 
stage of the world famous Municipal 
Opera in Forest Park. Afterwards they 
will watch the Opera Company per- 
form the musical production “Show 
Boat”. 

Throughout the day there will be 
special events for the ladies while the 
professional programs are in progress. 
All those attending are urged to bring 
their wives as they will want to take 
part in the full program of social enter- 
tainment. 

See you 1n St. Louts, June 11-13. 
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LIFE and ADVENTURES of SAWYER the LAWYER 
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perorE ALR arteR ALR 


When I had to confer, my bluff was My bluffing today is confined to draw 
soon called; poker 

’Twas cases I lacked and my logic With cases in point I am holding 
was Stalled. the joker. 





















Lawyer Sawyer’s preliminary work 
in ALR gave him a pat hand when 
he negotiated. Ask today about low cost, low terms 
for the new ALR unit. 


should get. You'll settle for no less. 


ALR’s TOTAL RESEARCH anno- 


tations alert him to all cases on both A i R 2 a 
sides of the question. 


When you use ALR first, you'll (SERIES) 
know exactly how much your client 


Bancroft-Whitney 
Company 
SAN FRANCISCO 1. CALIFORNIA 




















The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 
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LEADERSHIP 


“West” STATUTES — State and Federal 
“West” REPORTERS ~— State and Federal 


“West” DIGESTS — State and Federal 


are acknowledged leaders 
in their fields! 





The “West” label is your 
INSURANCE POLICY 
of accuracy and completeness 
in the preparation 


of any case 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 


. 





